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In the Supreme Court of the State of Idaho

DATED this ~daYOrMarch 2010.
For the Supreme Court

KNIPB LAND COMPANY, Rn Idah
corponllJon,

Plainlt rr·Cross Respondent-Appellant,
v.

RlCIlARP A. ROBERTSON, JOIINNII!. L.
ROBERTSON, husband and wife, Dnd
ROBE.RTSON KENNELS, INC., an Idaho
cOIpOTllton,

RDER GRANTING MOTION TO
AUGMfNTntE RECORD
Supreme Court Docket No 37002-2009
Payette County Docket No 2008·682

~

O-

W

--I
(.)

Defendanu·Thml Pany Plaintirrs·CrO$S
Appellants-Respondents,
and

~

JOHN KNTPB, an mdlvidual,

cc· Counsel of Record

UJ

--1
(.)

, --J

Third Party Defendant·Cross
Respondent·Appellant,

--'

A MOTION TO AUGMI!NT TIlE RECORD AND STATllMENT IN SUPPORT
THEREOF

Wall

filed by counsel for Appellants on Much 3, 2010.

Therefore, 800d cause

appearing,

IT HEREBY IS ORDeRED that Appellants' MOTION TO AUGMENT Tim RECORD be,
and hereby is, GRANTED and the augmentallon record shall include the documents listed below,
file stllmped copic. of which IICCOmplllled thi.! Motion:
I. Order on Mohon to Amend and Motion for POSt· Trial Auomey Fees, file·stamped
January 21, 2010; and
2. Amended Judgmenl, file-stamped February 4,2010.

UG EN TIONRECORD
ORDER GRANTING MOTION TO AUGMENT TIIB RECORD - Docket No. 37002·2009

In the Supreme Court of the State of Idaho

KNIPE LAND COMPANY, an Idaho
corporation,
Plaintiff-Cross Respondent-Appellant,
v.

RICHARD A. ROBERTSON, JOHNNIE L.
ROBERTSON, husband and wife, and
ROBERTSON KENNELS, INC., an Idaho
corporation,
Defendants-Third Party Plaintiffs-Cross
Appellants-Respondents,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING SECOND MOTION
TO AUGMENT THE RECORD
Supreme Court Docket No. 37002-2009
Payette County Docket No. 2008-682

)

and
JOHN KNIPE, an individual,
Third Party Defendant-Cross
Respondent-Appellant,

)
)
)
)
)

A SECOND MOTION TO AUGMENT THE RECORD and an AFFIDAVIT OF MARK S.
GESTON IN SUPPORT OF SECOND MOTION TO AUGMENT THE RECORD were filed by
counsel for Appellant on April 8, 2010. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's SECOND MOTION TO AUGMENT THE
RECORD be, and hereby is, GRANTED and the augmentation record shall include the documents
listed below, file stamped copies of which accompanied this Motion:
1. Amended Notice of Appeal, file-stamped October 1,2009; and
2. Plaintiff Third/Party Defendant's Proposed Jury Instructions, file-stamped June 16,
2009.

ORDER GRANTING SECOND MOTION TO AUGMENT THE RECORD - Docket No. 37002-

DATED this ~ day of April 2010.

For the Supreme Court

Stephen W. Kenyon, Clerk

cc: Counsel of Record

ORDER GRANTING SECOND MOTION TO AUGMENT THE RECORD - Docket No. 370022009

EXHIBIT A
AFFIDA VIT OF MARK S. GESTON IN SUPPORT OF
SECOND MOTION TO AUGMENT THE RECORD

JajOO2/010
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Mark S. Qeston, ISB No. 1346
Email: msgeston@Stoel.com
Jennifer M. Reinhardt, ISB No. 7432
Email: jmreinhardt@Stoel.com
STOEL RIVES LU>
• Deputy

101 S Capitol Boulevard, Suite 1900

Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
KNIPE LAND COMPANY, an Idaho
corporation,
Case No. CV 2008-682

Plaintiff!Appellant,

v.
RICHARD A. ROBERTSON AND
JOHNNIE L. ROBERTSON, husband and

wife; and ROBERTSON KENNELS, INC.,
an Idaho Corporation,
DefendantslRespondents.
RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband and
wife; and ROBERTSON KENNELS, INC.,
an Idaho Corporation,
Third Party PlaintiffslR.espondents
v,

JOHN KNIPE, an individual,

Third Part Defendant!A eUant.

AMENDED NOTICE OF APPEAL - 1
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TO:

THE ABOVE·NAMED RESPONDENTS, RICHARD A. ROBERTSON aDd
JOHNNIE L. ROBERTSON aDd ROBERTSON KENNELS, INC., BY AND
THROUGH THEIR ATTORNEYS OF RECORD, AND THE CLERK OF THE
ABOVE-ENTITLED COURT.
NOnCE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff/Appellants, Plaintiff Knipe Land Company and Third

Party Defendant John Knipe (collectively, "Appellants"), hereby appeal to the Idaho Supreme
Court against Defendants and Third Party Plaintiff's Richard A. Robertson and Johnnie L.
Robertson, husband and wife, and Robertson Kennels, Inc. (collectively, "Respondents"), from
the following judgments. decisions, and orders entered in the above entitled action, the
Honorable Stephen W. Drescher presiding:

a.

The Court's denial of Appellants' Motion in Limine. filed on April 9,

2009, to foreclose admission at trial of testimony and extrinsic evidence interpreting.
explaining, and modifyina unambiguous contracts.
b.

The Coun's denial of Appellants' Motion in Limine, filed June 18.2009,

to foreclose testimony at trial by Respondents' witness, Cindy Crane.
c.

The Court's denial of Appellants' Motion for a Directed Verdict on June

25,2009;
d.

The jury's Verdict entered on June 25, 2009;

8.

TIle Jti6geeBt-eatered JuJy 8, 2Q09, as medified by the Coart's Order Oft

Pest Trial MORoM efttered Oft September 17, 2009;

f,A

The Court's Order on Post-Trial Motions entered on September 17,2009,

denyina Appellant's Motion for a New Trial, or. in the Alternative, for Judament
Notwithstanding the Verdict.s and erroneously awarding costs as a matter of right.

f.

The Judgment mt«ed on Scmtember 30, 2009.

AMENDED NOTICE OF APPEAL. 2
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Appellants have a right to appeal to the Idaho Supreme Court, and the Orders and

2.

Judgments set forth in section 1 above are appealable PUl'suant to Idaho Appellate Rule 11(a)(1) .
Appellants state that the following issues are the subject of this appeal, subject to

3.

their right to assert other issues on appeal:
A.

That the District Court eITed by failing to rule that the Employment

Contracts in controversy are unambiguous and that extrinsic evidence should not be

admitted to interpret, explain, or otherwise modify their plain meaning.
B.

That the District Court erred by failing to decide whether the Employment

Contracts were ambiguous or not and consequently abdicated that determination to the
jury.

C.

That the District Court erred by permitting testimony and other extrinsic

evidence regarding the meaning of unambiguous contracts.
D.

That the District Court erred by permitting Respondents· witness, Cindy

Crane, to testify as to the meaning of unambiguous contracts that were irrelevant to the
Employment Contracts in controversy. and, additionally. permitting her to testify when

Respondents had failed and refused to disclose her relevant knowledge in response to
Appellants· written pretrial discovery.

E.

That the District Cow1 CITed by permitting Respondents' counsel to

examine John Knipe and Rowena Strain about inapplicable statutes, and then permitting
said counsel to argue such matters of itTelevant law to the jury after the close of evidence.
F.

That the District Court erred by improperly instructing the jury. as

follows:

AMENDED NOTICE OF APPEAL • 3
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i.

By giving Opening Instruction No.4 erroneously instructing the

jury that the parties had reportedly agreed that the earnest monies deposited by
MidAmerican included "the 5% commission" disbursed to Knipe Land Co.;
ii.

By refusing to give Appellants' requested opening Instruction

No. S and their requested closing Instruction Nos. 7, 12, 15, 19, and 20;

iii.

By giving the jury Instruction Nos. 11, 12, and 13, instructing itto

determine issues of law;
iv.

By giving the jury Instruction No. 16, instructing it as to the

Robertsons' affirmative defense of waiver by estoppel when the evidence failed to
satisfy the criteria for such affirmative defense;
v.

By giving the jury Instruction No. 20 allowing the juty to fInd

violations of the Idaho Consumer Protection Act ("ICPA") that had no support in
the evidence, concerned events which were irrelevant to the rights of the parties
under the contracts in controversy. inadequately instructed on what was needed to
show a violation of that statute, and ignored the fact that the ICPA was
inapplicable to the present controversy as a matter of law.
G.

That the District Court erred by allowing the jury to consider alleged

violations of the Idaho Consumer Protection Act without any relevant evidentiary support
for an allea-ation that Third Party Defendant had breached any portion of Idaho Code
§ 48-603 or that Respondents had suffered any ascertainable loss of money or property as

a result thereof.

AMENDED NOTICE OF APPEAL .. 4
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H.

That the jury's Verdict is not supported by any relevant evidence, or, in

the alternative, that the Verdict is at such variance with the evidence that a new trial is
required.
I.

That the District Court abused its discretion by denying Appellant's

Motion for a New Trial. given the unambi&Uous terms of the Employment Contracts and
the undisputed factual evidence.
J.

That the District Court eITed by denying Appellant's Motion for a

Judgment Notwithstanding the Verdict.
K.

That the District Court erred by erroneously awarding costs as a matter of

L.

That the ludgment entered on September ~O. 2009 must be reversed and

right.

set aside and that the matter either remanded to the District Cour.tJor a new trial, ~
Judgment should be entered by the Spring Coun in favor of Plaintiff and against

Re.$Rondents. there being no question of fact to be resolved in. , new trial.
4.

An Order was entered sealing portions of the record on July 17,2008, which was

modified by the District Court's oral ruling on June 21,2009, aranting Plaintiffand Third Party
Defendant's July 19. 2009 Motion to Amend Confidentiality and Protective Order.
S.

A reporter's transcript has been requested.

A.

Appellant requests a standard transcript (both hard copy and electronic

copy) of the AUgus121. 2009 hearina on Knipe Land Companyts Motion to Amend
Judgment. for New Trial, Of, in the Alternative, for Judgment Notwithstanding the
VerdiCt.

.AMENDED NOTICE OF APPEAL • 5
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B.

Appellant requests a supplemented transcript (both hard copy and

electronic coPY), of the June 21,2009 through June 25,2009 Trial, including the
following items of additional record otherwise excluded by Rule 25(c):
i.

The opening statements and closing arguments of counsel.

ii.

The conference on requested instructions, the objections of the

parties to the instructions, and the District Court's rulings thereon.
iii.

The oral presentation by the court of written instructions given to

the jury and reported by the reporter.
6.

In addition to the standard documents included in the clerk's record under Idaho

Appellate Rule 28, Appellants request the following docwnents be included in the clerk's record:
A.

The District Court's Order on Motions for Summary Judgment, filed

February 12,2009.
B.

PlaintiffK.nipe Land Company's Motion in Limine filed April 9, 2009;

C.

Memorandum in Support of Plaintiff Knipe Land Company's Motion in

Limine filed April 9, 2009;
D.

Appellants' Affidavit and evidence filed in Support of Plaintift' Knipe

Land Company's Motion in Limine on April 9, 2009;
E.

Defendants' Memorandum in Response to Plaintiff'S Memorandwn of

Points and Authorities in Support of Plaintiff Knipe Land Company's Motion in Limine,
their supporting Memorandum, and the Affidavit of Richard A. Robertson, dated May 7,
2009~

F.

Appellants' Reply in Support of Plaintiff' Knipe Land Company's Motion

in Limine dated May 13,2009;

AMENDED NOTICE OF APPEAL· 6
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G.

Appellants' Motion in Limine. supporting Memorandum oflaw, and

suppOrting Affidavit of counsel, filed on June 18, 2009.
H.

Respondents' Memorandum of law and Affidavit, filed on or about June

19,2009, opposing Appellants' June 18,2009 Motion in Limine.
I.

Appellants' requested opening and closing Jury Instructions.

1.

Plaintiff and Third Party Defendant's Trial Brief dated June 15. 2009;

K.

Plaintiff and Defendants' Stipulation of Facts dated June 16, 2009;

L.

PlaintifflThird Party Defendant's Motion to Amend Judgment, for New

Trial. or. in the Altemative, for Judgment Notwithstanding the Verdict. dated July 20.
2009;
M.

Plaintifiifhird Party Defendant's Memorandum in Support of Motion to

Amend Judgment, for New Trial, or. in the Alternative, for Judgment Notwithstanding
the Verdict, dated July 20, 2009;
N.

Respondents' response to Plaintiff's Motion to Amend Judgment, for New

Trial, or, in the Alternative, for Judgment Notwithstandina the Verdict, dated August 14,
2009;
O.

Reply Briefin Support ofPlaintiftlThird Party Defendant's Motion to

Amend Judgment, for New Trial, or, in the Alternative, for Judgment Notwithstanding
the Verdict, and Supplemental Affidavit of counsel, dated August 19,2009;
P.

Respondents' Motion for Costs and Fees and to supporting Affidavits of

counsel, tiled on or about July 1S, 2009; and
Q.

Appellants' Opposition to Respondents' Motion for Fees and CostS, tiled

on or about July 29, 2009.

AMENDED NOTICE OF APPEAL - 7
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Appellants request the following documents. charts, or pictures offered were

admitted as exhibits to be copied and sent to the Supreme Court:
A.

Trial Exhibit Nos. 4, 6, 7, 8, 10, 12, 13, 16, 17,20,21,22,23,25,26,28,

29,30,31.32t34,38,43.~,~

8.

T. and U.

I certify;
A,

That a copy of this Notice of Appeal bas been served on the court reporter,

Denece Graham, at the address set forth in the Certificate of Service attached;
B.

That the clerk of the District Court has been paid the estimated fee for

preparation of the reponer's transcript.
C.

That the estimated fee for preparation of the clerk's record of $100.00 has

been paid, subject to adjustment on receipt from the clerk's office of an estimate of cost~
D.

That the Appellant's tiling fee has been paid;

E.

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20.

DATED: October.!..., 2009.
STOEL RlVES LLP

'k..d.L~J'·

Mark S. Geston
Jennifer M. Reinhardt
Attorneys for Plaintiff

AMENDED NOTICE OF APPEAL - 8
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CERTnnCATEOFSERVICE
I hereby certify on October

( . 2009, I served a copy of the foregoing AMENDED

NOTICE OF APPEAL on the following, in the matter indicated below:

DerekA. Pica, PLLC

[ ] Via U.S. Mail

[%Via Facsimile

Attorney at Law
199 N Capitol Boulevard, Suite 302
Boise,ID 83702
Telephone: (208) 336-4144
Facsimile: (208) 336-4980
Email: derekpica@msn.com
Attorney for Defendants
Roben T. Wetherell

BRASSEY, WETHERELL &
203 W. Main Street
P. O. Box 1009
Boise, ID 83701-1009
Facsimile: (208) 344-7077
Email: rlw@bras8ey.nel
Attorneys for Defendants

[ ] Via Overnight Mail
[ ] Via Hand Delivery
[ ] Via Email

eRAWFORD, LLP

Oenece Graham, C.S.R.
1675 E. 9th Street
Weiser, 10 83672

[ 1.>'ia U.S. Mail

[ vi" Via Facsimile
[ ] Via Overnight Mail
[ ] Via Hand Delivery
[ ] Via Email

[ ~ia U.S. Mail
[ 1 Via Facsimile
I ] Via OVernight Mail
[ ] Via Hand Delivery
[ ] ViaEmaiJ

Mark S. Oeston
Jennifer M. Reinhardt
Attomeys for Plaintiff

AMENDED NOTICE OF APPEAL - 9
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EXHIBITB
AFFIDAVIT OF MARK S. GESTON IN SUPPORT OF
SECOND MOTION TO AUGMENT THE RECORD
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06-16-2009

Mark S. Geston.ISB No. 1346
BmaiI;~

Jenui1er M. RciDbardt, ISB No. 7432

Bmaf1: jmreinhardt@sto.com
STOEL RlVHS UJ'
101 S Capitol Boulevud, Suite 1900

Bolle, m 83702

Telephone: (208) 389·9000
FICIimilc: (208) 389-9040
Attomeys for Plaintiff

IN TIlE DISTlUCT COURT OF '!HE THIRD JUDICIAL DISTRICT OF TIlE
STATE OF IDAHO.lN AND FOR nm COUNTY OF PAYBTTB

KNIPE LAND COMPANY. an Idaho
corporation,

.

Cue No. CV 2008-682
l'LAIN'J1FIl' THlRDIPARTY
DEI'ENDANT'8 PROPOSED JURy

v.

INSTRucnONS

RICHARD A. ROBBRTSON AND
JOHNNIE L. R.OBERTSON, husband IIIld
wife; 8Dd ROBERTSON KENNELS. INC.,
811 Idaho COIpOJ'ltion.
Defen.dan18.

RICHARD A. ROBERTSON IUd
JOHNNIB L. ROBERTSON, lmsband and
wife; and ROBBRTSON KBNNBLS. INC.,
an Idaho COIpOJ'Ition,

v.

2/2

lli 002/004

08/18/2009 15:49 FAX

ThUd Party Plaintifl's.

JOHN KNIPE, an jndividual,
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ATTORNf'I'S 4\T LAW

Name:

hxNo.

Fayeue COQllty Clerk

(lOB) 642-6011

Comp!!YlFirm

Phone No.

(208) 642..6000

ofCeurt
Name:

Sender's Direct Dial:

Sender'. Direct Email:

FROM:

Mark S. GestoD

(288) 387-4291

IDllestoa@stoel.eom

Client:

Knipe Land Company

June 16, 2009
No. of Pages (including this oover):

Matter:

v, Robertsons (Case No. CV 2008-(~

Date:

Ori&inals Not Forwarded Unless Checked;

4

o First Class Mail

o Overnight DcIJvery o Hand

Deliwry

In ease of error, caD the tax operator At (208) 387-4200.
Thla/at:8lm11, may contain t:r»fid8nllal b((}1'1Itt1tIon that Is prouClld bJr ths a~i_ or work product p,.lvikge. Q'thl rea. .
oflhls 1INWQp Is not tn, Intend«! IWlplutt 01' 1m employItr ,..ptJMJbl,jbr Mltv".mg theltICIlmlls, pi«IH rio If(JI dIIt1'IIIW~ thIl

1fOlf/Y Jt$ i~ by UIlephoM. fl1Id reMN IhlIfocsimile by mall. ThMkyou.
COMMENTS: Please
tbe attached PLAINTIFF TBlRDIPARTY DEFENDANT'S PROPOSJ:D
JURy INSTRUCTIONS

facsllnOe,

me

and fax back the first page oaly with the ming iafonaatioo stamped thereon as veritieatiOB of receipt
and mlng.
The proposed instruetiOlll tbemselves, together with a "deaD" set per Rule 51(8) wiD be seat to you
overnighf.

A copy of this donment. together with propGIed and "clean" Instructions, is being provided to Alexa
Medema fol' Judge Dresner. Tlaank you.

Mark S. Geston, ISB No. 1346
Email: msgeston@stoel.com
Jennifer M. Reinhardt, ISB No. 7432
Email: jmreinhardt@stoeI.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE
KNIPE LAND COMPANY, an Idaho
corporation,
Plaintiff,

Case No. CV 2008-682

PLAINTIFF THIRDIPARTY
DEFENDANT'S PROPOSED JURy
INSTRUCTIONS

v.
RICHARD A. ROBERTSON AND
JOHNNIE L. ROBERTSON, husband and
wife; and ROBERTSON KENNELS, INC.,
an Idaho Corporation,
Defendants.
RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband and
wife; and ROBERTSON KENNELS, INC.,
an Idaho Corporation,
Third Party Plaintiffs,

v.
JOHN KNIPE, an individual,
Third P

Defendant.

PLAINTIFF THIRDIPARTY DEFENDANT'S PROPOSED JURY INSTRUCTIONS - 1
Boise-221270.20010908-OOO08

Plaintiff Knipe Land Company and Third Party Defendant John Knipe, by and through
their undersigned counsel, respectfully submits to the Court the attached Proposed Jury
Instructions No.1 through..c::2a-, pursuant to Idaho Rules of Civil Procedure SICa).

DATED: June

I' ,

2009.
STOEL RIVES LLP

Mark S. Geston
Jennifer M. Reinhardt
Attorneys for Plaintiff

PLAINTIFF THIRDIPARTY DEFENDANT'S PROPOSED JURY INSTRUCTIONS - 2
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CERTIFICATE OF SERVICE
I hereby certify that I have served a copy of the foregoing PLAINTIFF

THIRDIPARTY DEFENDANT'S PROPOSED JURY INSTRUCTIONS on the following,
in the matter indicated below on this I b day of June 2009.
Derek A. Pica, PLLC
Attorney at Law
199 N Capitol Boulevard, Suite 302
Boise, ID 83702
Telephone: (208) 336-4144
Facsimile: (208) 336-4980
Email: derekpica@msncom

[ ] Via U.S. Mail
[ ~ia Facsimile
[ ] Via Overnight Mail
[ ] Via Hand Delivery
[ ] Via Email

Attorney for Defendants

Mark S. Geston
Jennifer M. Reinhardt
Attorneys for P1aintiff
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ATTORNEYS AT LAW

TO:

www.stod.com

Name;

Fa:JJ:No.

Payette Connty Clerk
of Court

(208) 642-6011

CompaqylFirm

Phone No.

(208) 642-6000

Name:

Sender's Direct Dial:

Sender's Direct Email:

FROM:

Mark S. Geston

(208) 387·4291

msgeston@stoel.com

Client

Knipe Land Company

Date:

June 16, 2009

v. Robertsons (Case No. CV 2008-(~

Matter:

No. of Pages (including this cover):

4

Originals Not Forwarded Unless Checked;

D

First Class Mail

o

Overnight Delivery

In case of error, caD the fax operator at (208) 387-4200.
This facsimile may contain confidential iriformatton that is protected by the attorney-cliem or work product prtvilege. If th ~ reader
of Ihis message Is not the Intended recipient 0,. an employee responsible for delivering the !oCJ,'}mile, please do not dtstl"/oute this
facsimile, notify us immediately by telephone. and return this facsimile by mail. Thank you.

COMMENTS: Please file the attached PLAINTIFF THIRDIPARTY DEFENDANT'S PROPOS1:D
.ruRY INSTRUCTIONS

and fax back the fIrSt page only with the flling information stamped thereon as verification of recdpt
and flUng.
The proposed instructions themselves, together with a "eltao" set per Rule Sl(a) will be sent to you
overni2"ht.

STOEl

101 S. Caritol BOllkvard. Suite 1900
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Hoise. Idaho 83702
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ATTORNEYS AT LAW

TO:

Name:

Fax No.

CompanylFirm

Payette County Clerk
of Court

(208) 642-6011

Phone No.

(208) 642-6000

Name:

Sender's Direct Dial:

Sender's Direct Email:

FROM:

Mark S. Geston

(208) 387-4291

msgeston@stoel.com

Client:

Knipe Land Company

Date:

June 16, 2009

Matter:

No. of Pages (including this cover):

4

Originals Not Forwarded Unless Checked:

D

First Class Mail

v. Robertsons (Case No. CV 2008-682)

D

Overnight Delivery

D Hand Delivery

In case of error, call the fax operator at (208) 387-4200.
This facsimile may contain confidential information that is protected by the attorney-client or work product privilege. If the reader
of this message is not the intended recipient or an employee responsible for delivering the facsimile. please do not distribute this
facsimile, notify us immediately by telephone, and return this facsimile by mail. Thank you.

COMMENTS: Please file the attached PLAINTIFF THIRDIPARTY DEFENDANT'S PROPOSED
JURY INSTRUCTIONS
and fax back the first page only with the filing information stamped thereon as verification of receipt
and filing.
The proposed instructions themselves, together with a "clean" set per Rule 51(a) will be sent to you
overnight.
A copy of this document, together with proposed and "clean" instructions, is being provided to Alexa
Medema for Judge Drescher. Thank you.
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Mark S. Geston, ISB No. 1346
Email: msgeston@stoel.com
Jennifer M. Reinhardt, ISB No. 7432
Email: jmreinhardt@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
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PLAINTIFF'S PROPOSED INSTRUCTION NO. _,_
These instructions define your duties as members of the jury and the law that applies to
this case. Your duties are to determine the facts, to apply the law set forth in these instructions to
those facts, and in this way to decide the case. In so doing, you must follow these instructions.
You must consider them as a whole, not picking out one and disregarding others. Neither
sympathy nor prejudice should influence you in your deliberations. Faithful perfonnance by you
of these duties is vital to the administration of justice.
In detennining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rule of law. At
times during the trial, I may sustain an objection to a question without permitting the witness to
answer it or to an offered exhibit without receiving it into evidence. I will do this when the
question called for testimony that was not admissible or when the exhibit itself was inadmissible.
In reaching your decision, you may not consider such a question or exhibit or speculate as to
what the answer or exhibit would have shown. In addition, where an answer is given or an
exhibit received, I may instruct that it be stricken from the record, that you disregard it and that
you dismiss it from your minds. I will do this when it becomes apparent that the evidence was
inadmissible only after it had been presented to you. In reaching your decision, you may not
consider this testimony or exhibit. Except as explained in this instruction, none of my rulings are
intended by me to indicate any opinion concerning the evidence in this case.
The arguments and remarks of the attorneys involved in this case are intended to help you
in understanding the evidence and applying the instructions, but they are not themselves
evidence. If any argument or remark has no basis in the evidence, then you should disregard it.
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However, there are two exceptions to this rule: (I) An admission of fact by one attorney is
binding on his party; and (2) Stipulations of fact by all attorneys are binding on all parties.
The law does not require you to believe all of the evidence admitted in the course of the
trial. As the sole judges of the facts, you must determine what evidence you believe and what
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience
and background of your lives. In your everyday affairs, you determine for yourselves whom you
believe, what you believe and how much weight you attach to what you are told. The same
considemtions that you use in your everyday dealings in making these decisions are the
considemtions which you should apply in your deliberations.
In evaluating the testimony, you should consider such items as: the interest, bias, or
prejudice of any witness in the outcome of this case; the age and appeamnce of the witness and
the manner in which he gives his testimony; the opportunity that the witness had to observe the
facts about which he testified; the contradiction, if any, of a witness's testimony by other
evidence; any statements made by the witness at other times that are inconsistent with his present
testimony; any evidence regarding a witness's general reputation for truth, honesty or integrity;
and any felony conviction of a witness.
In evaluating the exhibits, you should consider such items as: the circumstances under
which the exhibit was prepared; and the probability that the exhibit accurately reflects what it is
intended to show in light of the other evidence of the case.
IDJI2d 1.00

GIVEN _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ __

JUDGE _ _ __

Boise-221336.3 00 I0908-00008

PLAINTIFF'S PROPOSED INSTRUcnON NO. ~
There are certain things you must not do during this trial:
1.

You must not associate in any way with the parties, any of the

attorneys or their employees, or any of the witnesses.
2.

You must not discuss the case with anyone, or permit anyone to

discuss the case with you. If anyone attempts to discuss the case with you, or to influence
your decision in the case, you must report it to me promptly.
3.

You must not discuss the case with other jurors until you retire to the

jury room to deliberate at the close of the entire case.
4.

You must not make up your mind until you have heard all of the

testimony and have received my instructions as to the law that applies to the case.
5.

You must not contact anyone in an attempt to discuss or gain a

greater understanding of the case.

6.

You must not go to the place where any alleged event occurred.

IDJI2d 1.03.
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCI10N NO.~
Trials proceed in the following way. First, each side may make an opening statement. An
opening statement is not evidence. It is simply an outline to help you understand what that party
expects the evidence will show. A party is not required to make an opening statement.
The Plaintiff will then present evidence, and counsel for the Defendants may crossexamine. Then the Defendants may present evidence, and counsel for the Plaintiff may crossexamine.
After the evidence has been presented, I will instruct you on the law that applies to the
case and the attorneys will make closing arguments.
After that, you will go to the jury room to deliberate on your verdict.

Ninth Circuit Model Jury Instruction 1.19
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __

JUDOE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO.

-.!:L

This trial will concern the enforcement of two contracts between Plaintiff Knipe Land
Company, on the one hand, and Defendants Mr. and Mrs. Richard Robertson and Robertson
Kennels, Inc. on the other.
Knipe Land Company is a real estate agency and brokerage, licensed by the state of
Idaho. As such, it enters into contracts with landowners wishing to sell their real property, to act

as such parties' real estate agent and broker.
Defendants Richard Robertson and his wife, Johnnie Robertson, live on approximately
1400 acres of real property that they own in their own names which is located in Payette County,
Idaho. Adjoining that property is another parcel of approximately 1886 acres that is owned by
Defendant Robertson Kennels, Inc.
Mr. and Mrs. Robertson, together with their son, own all of the stock of Robertson
Kennels, Inc. Richard Robertson is the president of Robertson Kennels, Inc. and has acted for
and on behalf of that corporation in all matters this trial will concern.
The land owned by Mr. and Mrs. Robertson in their own names adjoins the land owned
by Robertson Kennels, Inc. The two parcels make up a single piece of property that the
Robertsons live on and on which they operate their family business of training and breeding
hunting dogs, offering commercial hunting to customers from across the nation, and farming.
In September 2005, Mr. and Mrs. Robertson entered into a contract with Knipe Land
Company, for Knipe Land Company to act as their real estate broker and find a buyer for the
land they owned in their own name. I will refer to this contract as the "2005 Employment
Contract. "
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In February 2007, Robertson Kennels, Inc. entered into a contract with Knipe Land
Company, for Knipe Land Company to act as its real estate broker and find a buyer for the land it
owned in its own name. I win refer to this contract as the "2007 Employment Contract."
Both the 2005 Employment Contract and the 2007 Employment Contract contain an
identical provision which reads as follows: "Should a deposit or amounts paid on account of
purchase be forfeited, one half thereof may be retained by you, as the Broker, as the balance shall
be paid to me."
In 2005, Plaintiff found buyers for Mr. and Mrs. Robertson's land. Those buyers signed
a contract to buy their land and paid $50,000 in that connection. However, in 2006, those buyers
decided thef would not go through with the actual purchase ofland. $35,000 of the $50,000
these buyers originally paid was kept by Mr. and Mrs. Robertson and the rest was returned to the
buyers.
In 2007, Plaintiff found a buyer for all of the land owned by Defendants. That buyer
signed contracts to buy that land and paid $450,000 in that connection. While those contracts
were in effect, $427,500 was disbursed to Defendants and $22,500 was disbursed to Knipe Land
Company. However, that buyer later decided it would not go through with the actual purchase of
Defendants'land. Knipe Land Company kept the $22,500 it had previously received and
Defendants kept $427,500 they had received.
Plaintiff Knipe Land Company now contends that the provision in the 2005 Employment
Contract and in the 2007 Employment Contract, which I quoted to you a moment ago, entitles it
to one-half of the monies that each of the two buyers it found for Defendants' land paid, after
each of those buyers declined to go through with the purchase of the land. Thus, Plaintiff seeks
one-half of the $35,000 paid by the first buyers and which was kept by Defendants, or $17,500.
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Secondly, Knipe Land Company seeks one-half of the $450,000 paid by the second buyer of
Defendants' land and which was kept by Defendants, less the $22,500 of that smn Plaintiff had
previously received, or $202,500.
Defendants, however, claim that the circumstances of the payment of the monies by the
prospective buyers of their land and the circumstances under which those monies were paid to
and kept by the Defendants proves that such monies were not subject to the provision in the 2005
Employment Contract and the 2007 Employment Contract I quoted to you. Alternatively, the
Defendants contend that even if the money those buyers paid in connection with their intended
purchase of Defendants' land would have been subject to that provision of the 2005 Employment
Contract and the 2007 Employment Contract I quoted to you, the Plaintiff's own conduct
prevents that provision from being enforced. Consequently, the Defendants contend that
Plaintiff is not entitled to recover any money from them, and the Defendants further contend that
they are, themselves, entitled to recover the $22,500 disbursed to Plaintiff.

Authority:
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO.~
The following facts are not in dispute:
1.

Plaintiff Knipe Land Company was and remains an Idaho corporation with its

principal place of business in Boise, Ada County, Idaho. Plaintiff's principal business is that of
an agent and broker for the purchase and sale of agriCUltural and commercial real property in
Idaho and adjoining states. Plaintiffwas and remains licensed as a real estate broker in Idaho.
2.

Third Party Defendant John Knipe was and remains a real estate agent and broker

licensed by the state of Idaho. He is Plaintiff's president.
3.

Rowena Strain was and remains a real estate agent licensed by the state ofIdaho.

She was and remains employed by Plaintiff.
4

Defendants Richard A. Robertson and Johnnie L. Robertson ("Mr. and Mrs.

Robertson") were and remain husband and wife, domiciled in Payette County, Idaho.
5.

Defendant Robertson Kennels, Inc. ("Robertson Kennels") was and remains an

Idaho corporation with its only place of business in Payette County, Idaho. All of the stock of
Robertson Kennels has been and is owned by Mr. and Mrs. Robertson and their son.
6.

Richard Robertson was and remains the president of Robertson Kennels, and had

full authority to act on behalf of that corporation.

7.

Mr. and Mrs. Robertson own approximately 1400 acres of real property in Payette

County.
8.

Robertson Kennels owns approximately 1887 acres of real property in Payette and

Washington Counties. This land adjoins the land owned by Mr. and Mrs. Robertson in their
individual names and the two parcels comprise a single contiguous property.
9.

Mr. and Mrs. Robertson live on the property they and Robertson Kennels own and
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operate their farming, hunting, and dog breeding and training businesses on it.
10.

On or about September 1,2005, Mr. and Mrs. Robertson entered into an

"Employment Contract" with Plaintiff (''the 2005 Employment Contract") whereby Mr. and Mrs.
Robertson granted Plaintiff an exclusive listing to sell the land they owned in their own names.
11.

On or about February 6,2007, Richard Robertson, on behalf of Robertsons

Kennels, entered into an "Employment Contract" with Plaintiff (''the 2007 Employment
Contract") whereby Robertson Kennels granted Plaintiff an exclusive listing to sell the land own
in Robertson Kennels' own name.
12.

With the execution of the 2007 Employment Contract, all of the real property

owned by Defendants was listed for sale with Plaintiff.
13.

On or about November 1,2005, Plaintiff found potential buyers for Mr. and Mrs.

Robertson's land: Robert and Sheila Harmon (''the Harmons"). The Harmons signed a purchase
contract and paid $50,000 as earnest money which was held in Harmon's real estate broker'S
trust account.
14.

Under the terms of the purchase agreement the Harmons signed, their purchase of

Mr. and Mrs. Robertson's land was conditioned on the Harmons selling property they already
owned. Therefore, if the Harmons could not sell their property, they were not obligated to go
forward with the purchase of Mr. and Mrs. Robertson's property and would be entitled to the
return of the $50,000 they originally deposited on account of purchase.
15.

After the purchase contract was signed, Mr. and Mrs. Robertson and the Harmons

agreed that $35,000 of the $50,000 originally paid by the Harmons would be considered
nonrefundable and would not be returned to them even if they could not sell the property they
already owned, but all of that money would be applied to the purchase price of Mr. and Mrs.
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Robertson's land if the Hannons completed their purchase of it. The purchase price of Mr. and
Mrs. Robertson;s land was increased accordingly.
16.

When the Hannons agreed that $35,000.00 of the money they had paid would be

deemed nonrefundable, Plaintiff disbursed that $35,000.00 to Mr. and Mrs. Robertson from
Plaintiff's trust account as soon as the $35,000.00 was received from Hannon's real estate broker
by Plaintiff.
17.

The Hannons could not sell their property and terminated their agreement to

purchase Mr. and Mrs. Robertson's land on August 18,2006, after their $35,000 had been
disbursed to Mr. and Mrs. Robertson. Mr. and Mrs. Robertson retained the $35,000. The
remaining $15,000 in earnest money paid by Hannons was returned to Hannons.
18.

Plaintiff did not demand any portion of the Hannons' $35,000 from Mr. and Mrs.

Robertson until April 2, 2008.
19.

In September 2007, Plaintiff found a new third party that offered to purchase all

of Defendants' real property, MidAmerican Nuclear Energy Company, LLC ("MidAmerican").
20.

On or about September 24, 2007, Defendants and MidAmerican entered into an

"Agreement Sell and Purchase" to purchase Defendants' land for $6 million.
21.

On or about October 24, 2007, Defendants and MidAmerican entered into three

separate "Sell and Purchase Agreements," which, together, provided for the purchase all of
Defendants' land in a single transaction. These three agreements replaced the September 24,
2007 "Sell and Purchase Agreement."
22.

Prior to January 25, 2008, MidAmerican paid a total of $450,000 in three (3)

separate installments which was deposited with the closing agent, First American Title
Company. MidAmerican agreed that the $450,000.00 was nonrefundable. If MidAmerican
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acquired Defendants' land, that money would be credited against the $6 million purchase price.
Conversely, ifMidAmerican did not go through with the purchase of Defendants' land,
MidAmerican was not be entitled to get any of that money back.
23.

The closing agent, First American Title Company, disbursed all but $22,500 of

the $450,000 paid by MidAmerican, to Defendants prior to January 25, 2008. The closing agent
disbursed the $22,500 to Plaintiff at the same time it made the disbursements to Defendants.
24.

On January 25,2008, MidAmerican told Defendants that it was terminating the

Agreement to Sell and Purchase it had entered into with Defendants.
25.

Defendants have retained all of the money paid by the Harmons and $427,500.00

paid by MidAmerican.
26.

Plaintiff has made demand on Defendants for one-half of the $35,000 paid by the

Harmons. Plaintiff has also made demand on Defendants for one-half of the $450,000 of the
money paid by the third-party purchaser in 2007, less the $22,500 that was previously disbursed
to Plaintiff.
27.

Defendants have denied that Plaintiff is entitled to any share of the monies paid

by the Harmons or the third-party purchaser for the purchase of their land.

IDJI 1.07 Facts not in dispute
Civil Instructions
SECTION 1.00 GENERAL PROCEDURE
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. iL
Any statement by me identifying a claim of a party is not evidence in this case. I have
advised you of the claims of the parties merely to acquaint you with the issues to be decided.

IDJI 1.05 Statement of claims not evidence
Civil Instructions
SEC1JON 1.00 GENERAL PROCEDURE
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO.

l'

The Court has detennined that both of the 2005 Employment Contract and the 2007
Employment Contract between Plaintiff Knipe Land Co. and the Defendants were valid and
suffered from no legal deficiency.

Authority: Court's Order on Motions for Summary Judgment, entered February 12,2009.
GIVEN _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. L
The corporations involved in this case are entitled to the same fair and unprejudiced
treatment that an individual would be under like circumstances. You should decide this case with
the same impartiality that you would use in deciding a case between individuals.

-

IDJI2d 1.02
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDOE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCfION NO.!L.
Certain evidence may be presented to you by deposition. A deposition is testimony
taken under oath before the trial and preserved in writing. 'This evidence is entitled to the
same consideration you would give had the witness testified from the witness stand.
You will only receive this testimony in open court. Although there is a record of the
testimony you are about to hear, this record will not be available to you during your
deliberations.

IDJI2d 1.22.
GlVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __

Boise-221336.30010908-OOOO8

PLAINTIFF'S PROPOSED INSTRUCfION NO. ~
When I say that a party has the burden of proof on a proposition, or use the
expression "if you find" or "if you decide," I mean you must be persuaded that the
proposition is more probably true than not true.

IDJI2D 1.20.1
GlVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ..LL
The Plaintiff, Knipe Land Company claims that under the terms of its contracts with the
Defendants, it is entitled to one-half of money paid by two potential purchasers of Defendants'
land before those purchasers decided not to close on the purchase of the subject property. Knipe
Land Company has the burden of proof on those facts. If you find that these facts have been
proved by a preponderance of the evidence with respect to the money paid by each such potential
purchaser, then you must find that Knipe Land Company is entitled to one-half of the money
paid by each such potential purchaser but kept by Defendants after those potential purchasers
declined to actually purchase Defendants' land. If you find that the Plaintiff has not proved the
claimed facts by a preponderance of the evidence, either with respect to the money paid by one
or both of the potential purchasers, then you must not find that the Plaintiff is entitled to a onehalf share of the money so paid.
Defendants have, on their own part, asserted a Counterclaim against the Plaintiff,
claiming that they are entitled to recover a portion of the money paid by the second of the two
potential purchasers of Defendants' land, $22,500, which was disbursed to the Plaintiff before
that purchaser declined to go through with the actual purchase of the land. If you fmd that
Plaintiff has not proved by a preponderance of the evidence that it is entitled to one half of the
money paid by a prospective purchaser of Defendants' land, and it should additionally find that
Defendants had proven by a preponderance of the evidence that they are entitled to that $22,500,
themselves, then you must award of that money to Defendants.
IDJI2d 1.30.2 (modified)
OIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ~
The Court has determined that both the 2005 Employment Contract and the 2007
Employment Contract that the Plaintiff and the Defendants entered into were valid. Given that,
the Plaintiff has the burden of proof on each of the following propositions:
1.

That deposits or amounts paid on account of the purchase of Defendants'

land by either or both of the two potential purchasers of that land were forfeited;
2.

The Defendants received money that had been deposited or paid on

account of the purchase of their land by either or both of the potential purchasers of their land;
and

3.

The Defendants have failed to pay the Plaintiff the share of the forfeited

deposits or amounts paid on account of the purchase of Defendants' land by potential purchasers
specified in the 2005 Employment Contract and the 2007 Employment Contract.
If you find from your consideration of all the evidence that each of these propositions has
been proved, then your verdict should be for the Plaintiff. If you find from your consideration of
all the evidence that any of these propositions has not been proved, then your verdict should be
for the Defendants.

IDJI2d 1.40.2
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDOE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ~

In this case the Defendants asserted waiver by estoppel as an affirmative defense. The
Defendants have the burden of proof on this affirmative defense.
If you find from your consideration of all the evidence that each of the propositions
required of the Defendants for this affirmative defense and about which I will next instruct you,
have been proved, then your verdict should be for the defense and against the claims of the
Plaintiff. If you find from your consideration of all the evidence that any of the propositions has
not been proved, then the Defendants have not proved the affirmative defense in this case.
A finding by you that the Defendants have proven this affirmative defense, however,

does not mean, by itself, that Defendants are entitled to prevail on their Counterclaim. In order
to do so, they must prove the elements of their Counterclaim by a preponderance of the evidence.

IDJI 6.10.4 General contract - affirmative defenses (modified)
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO.

d

Iiit becomes necessary during your deliberations to communicate with me, you may
send a note signed by one or more of you to the bailiff. You should not try to communicate
with me by any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury stands on
any of the questions before you, numerically or otherwise, unless requested to do so by me.

IDJI2d 1.11.
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __

JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ~
If the language used by the parties to a contract is plain, complete, and unambiguous, the
intention of the parties must be gathered from that language, and from that language alone, no
matter what the actual or secret intentions of the parties may have been. The intent of the parties
to a contract is expressed by the natural and ordinary meaning of their language and the parties
are presumed to have intended what tenns clearly state.

Swanson v. Beco Construction Co., 145 Idaho 59, 63-64, 175 P.3d 748, 752-53 (2007).

GIVEN
REFUSE=D---MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. /t.e
A party's failure to read a contract, where he had the opportunity to read it, will not
excuse his obligation to perfonn according to its tenns.

McCall v. Potlatch Forests, Inc., 69 Idaho 410, 415,208 P.2d 799,802 (1949); West v. Prater,
57 Idaho 583, 593-94,67 P.2d 273, 277 (1937); Irwin Rogers Insurance Agency, Inc. v. Murphy,
122 Idaho 270,273,833 P.2d 128, 131 (Ct.App. 1992); Liebelt v. Liebelt, 118 Idaho 845,848,

801 P.2d 52, 55 (Ct.App. 1990).
GIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ _ __
OTHER _ _ _ __

JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCI10N NO . .J.:'L
In this case, certain evidence was admitted for a limited purpose. I called your attention
to this when the evidence was admitted. I remind you that whenever evidence was admitted for a
limited purpose, you must not consider such evidence for any purpose other than the limited
purpose for which it was admitted.

IDJI2d 1.28

GNEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ..LfL
As I have mentioned, the Defendants have raised the affirmative defense of waiver by
estoppel. This is a legal term which means that a party is deemed to have waived a claimed
breach of contract by reason of the party's own conduct. To establish the affirmative defense of
waiver by estoppel, the Defendants have the burden of proof on each of the following
propositions:

1.

The Plaintiff represented to the Defendants by words or conduct, or by

silence when a duty to speak and protest the action of the Defendants existed, that Plaintiff was
waiving. excusing, or forgiving the Defendants' breach of contract; and

2.

The Defendants relied upon this representation and materially changed

position in reliance thereon; and

3.

The reliance was reasonable in light of all of the circumstances; and

4.

The change of position was to the Defendants' detriment.

If you fmd that each of these propositions has been proved, you should find that the
Defendants are not liable to the Plaintiff for the claimed breach of contract. If the Defendants
fail to prove all of the propositions, the Defendants have not established the affirmative defense
of estoppel.

IDJI 6.22.2 Waiver by estoppel
Civil Instructions
SECTION 6.00 INSTRUCTIONS - CONTRACTS

GIVEN _ _ _ __
REFUSED
MObIFIED--COVERED _ __
OTHER _ _ __
JUDGE _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO . ..L!L
Waiver by the Plaintiff will not be inferred and the intent to waive by it must clearly
appear from the evidence.

Margaret H Wayne Trust v. Lipsky, 123 Idaho 253,256,846 P.2d 904,907 (1993).

GIVEN _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTIffiR _ _ _ __
JUDGE _ _ _ __
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PLAINTIFF'S PROPOSED INSTRUCTION NO. ZQ..
If the jury decides the Plaintiff is entitled to recover from the Defendants from a breach
of the 2005 Employment Contract or the 2007 Employment Contract or both of them, the jury
must determine the amount of money the Plaintiff is entitled to under those contracts. The
Plaintiff contends that it is entitled to the following money:
For one-half of the $35,000 paid by the Harmons in anticipation of their purchase of Mr.
and Mrs. Robertson's land.
For one-half of the $450,000 paid by MidAmerican Nuclear Holding Company LLC in
anticipation of its purchase of Defendants' land, minus the $22,500 of that sum Plaintiff has
already received.
If, however, you decide that Plaintiff is not entitled to receive a portion of the money paid
by MidAmerican Nuclear Holding Co. LLC, then you should consider whether Defendants have
proven their Counterclaim by a preponderance of the evidence and are therefore entitled to
recover the $22,500 from the Plaintiff.
Whether any of these elements of damage has been proved is for you to determine.

IDn 9.03 Damages for Breach of Contract - General Format Civil Instructions Section 9.00
Damages
OIVEN _ _ _ __
REFUSED _ __
MODIFIED _ __
COVERED _ __
OTHER _ _ _ __
JUDGE _ _ _ __
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In the Supreme Court of the State of Idaho

KNIPE LAND COMPANY, an Idaho
corporation,
Plaintiff-Cross Respondent-Appellant,
v.

RICHARD A. ROBERTSON, JOHNNIE L.
ROBERTSON, husband and wife, and
ROBERTSON KENNELS, INC., an Idaho
corporation,
Defendants-Third Party Plaintiffs-Cross
Appellants-Respondents,
and
JOHN KNIPE, an individual,
Third Party Defendant-Cross .
Respondent-Appellant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING RENEWED
MOTION TO AUGMENT THE RECORD
Supreme Court Docket No. 37002-2009
Payette County Docket No. 2008-682

On March 31, 2010, this Court entered an ORDER GRANTING IN PART AND
DENYING IN PART THE MOTION TO AUGMENT THE RECORD as the documents requested
by counsel for respondents did not bear the file stamp of the district court as required by l.A.R.
30(a).

Thereafter,

RESPONDENTS/CROSS-APPELLANTS'

RENEWED

MOTION

TO

AUGMENT THE RECORD was filed by counsel for Respondents on April 5, 2010. Therefore,
good cause appearing,
IT HEREBY IS ORDERED that RESPONDENTS/CROSS-APPELLANTS' RENEWED
MOTION TO AUGMENT THE RECORD be, and hereby is, GRANTED and the augmentation
record shall include the documents listed below, file stamped copies of which accompanied this
Motion:
1. Second Amended Notice of Cross-Appeal, file-stamped February 4,2010; and
2. Second Supplemental Affidavit of Robert T. Wetherell in Support of Defendants/

ORDER GRANTING RENEWED MOTION TO AUGMENT THE RECORD
37002-2009

Docket No.

Third-Party Plaintiffs' Motion for Costs and Attorneys Fees Re: Post Trial Motions,
file-stamped December 11, 2009.
DATED this 1ft-day of April 2010.

F or the Supreme Court

Stephen W. Kenyon, C erk

cc: Counsel of Record

ORDER GRANTING RENEWED MOTION TO AUGMENT THE RECORD - Docket No.
37002-2009

Feb 04 2010 3: 31Ptf
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Robert T. Wetherell, ISB No. 3011
Bradley S. Richardson, ISB No. 1008
BRASSEY, WETHERELL & CRAWFORD, LLP
203 W. Main Street
P.O. Box 1009
Boise, Idaho 83701-1009
Telephone: (208) 344-1300

tI8TRICT COURT

P.- Caunty, Idaho

FEB 04 2010

----~~M

J.~

Fac~e:(208)344-7077

Decek A. Pica, ISB No. 3559
Attomey at Law
199 N. Capital Blvd, Ste. 302
Boise, Idaho 83702
"
Telephone: (2OS) 336-4144
Fa.csim.tle: (208) 336-4980
Attorneys for DefendantslRespondentsf
Cross-Appenants

IN 'IBE DISTRIcr COURT OF THE THIRD JUDICIAL DISTRlCT
OF THE STATE OF IDAHO, IN AND FOltTHE COUNTY OFPAYETI'E

KNIPE LAND COMPANY, an Idaho
corpma1ion _

Case No. CV 2008-682

PlaintiffiCounterdefendantlAppellant!
Cross-Respondent,

vs.
RICHARD A. ROBERTSON and

JoHNNiE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation,
DcfendantslCoUDtcrclaimantsl
Respondents/Cross-Appellants.

SECOND AMENDED NO'llCE OF CROSS-APPEAL - 1

SECOND AMENDED NOTICE OF
CROSS-APPEAL

PM

RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation
Third-Party PlaintiffslRespondentsl
Cross-Appellants,
vs.
JOHN KNIPE, an individual,
Third-Party Defendant!Appellant!
Cross-Respondent

TO:

THE ABOVE-NAMED CROSS-RESPONDENTS, KNIPE LAND COMPANY
AND JOHN KNIPE AND THE PARTIES' ATTORNEYS OF RECORD, AND
THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Cross-Appellants, Richard A. Robertson, JohnnieL. Robertson and

Robertson Kennels, Inc., hereby cross-appeal to the Idaho Supreme Court against Plaintiffi'
Counterdefendant!Appellant Knipe Land Company and Third-Party Defendant!Appellant John
Knipe, from the following decisions and Orders entered in the above-referenced action, the
Honorable Stephen W. Drescher presiding: Order on Post-trial Motions dated September 14, 2009
and Order on Motions for Summary Judgment dated February 12, 2009, and the Order on Motion
for Post-Trial Attorney Fees dated January 21, 2010 by the Honorable Susan E. Wiebe.
2.

Cross-Appellants have a right to cross-appeal to the Idaho Supreme Court, and the

Order described in paragraph I above is aPpealable under and pursuant to Idaho Appellate Rule

I 1(a)(I).

SECOND AMENDED NOTICE OF CROSS-APPEAL - 2

3.

Cross-Appellants provide the following preliminary statement on appeal which the

Cross-Appellants intend to assert in the appeal. This preliminary statement, however, provides only
pre]jminary issues, and shall in no way prevent the Cross-Appellant from asserting other issues on
appeal. The preliminary issue on cross-appeal is: Did the district court err in not granting restitution
and/or a constructive trust or other remedies under the Idaho Consumer Protection Act, which would
have required Cross-Respondents to return the $22,500 to Cross-Appellants that was placed as an
advance on the Cross-Respondents' commission. 1 An additional issue on Cross-Appeal is: Did the
district court err by failing to declare that the contracts in this matter were unenforceable under the

Ellsworth Dobbs doctrine and the associated cases and principles, and therefore the district court
erred

in

failing

to

grant

Defendants'

Motion

for

Summary

Judgment.

Defendants/RespondentslCross-Appellants recognize that it may not be necessmyto raise this latter
issue in the cross-appeal under Idaho Appellate Rules 11 (g) and 35(b)(4), but nonetheless raise this
issue in the Cross-Appeal to ensure that the issue is preserved on appeal. Another issue on appeal
is: whether the district court abused its discretion in significantly reducing the post-trial
attorney's fees awarded to Defendantsffhird Party Plaintiffs.
4.

No additional reporter transcript is requested, as it was requested previously in the

original appeal.
5.

Cross-Appellants do not request any additional documents to be included in the

Clerk's record as they were previously designated in the original appeal.
6.

No additional charts or pictures offered or admitted as exhibits are requested in this

Cross-Appeal as they were requested in the original appeal.

1 To the extent that restitution and/or a constroctive trust is not appropriate. the Court sholild grant punitive
damages to deter Cross-Respondents from engaging in future similar practices.

SECOND AMENDED NOTICE OF CROSS-APPEAL - 3

7.

I certify:
a.

That a copy of this Notice of Cross-Appeal has been served on the court

reporter, Denise Graham, at the address set forth in the certificate of service attached;
b.

That no additional fees are necessary as no additional documents have been

requested;
c.

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20.

DATED

this!

dAy of FebnJMY. 2010.
BRASSEY, WETIIERELL & CRAWFORD

SECOND AMENDED NOTICE OF CROSS-APPEAL - 4

CERTIFICATE OF SERVICE

g

I HEREBY CERTIFY that on this
day of February, 2010, I served a true and correct
copy of the foregoing upon each ofthe foll~~ individuals by causing the same to be delivered by
the method and to the addresses indicated l:>elow: .
Mark: S. Geston
Stoel Rives, LLP
101 S. Capitol Blvd., Ste. 1900
Boise, Idaho 83702
Derek Pica
199 N. Capital Blvd, Suite 302
Boise, Idaho 83702
Denise Graham
1675 E. 9th Street
Weiser, Idaho 83672

SECOND AMENDED NOTICE OF CROSS-APPEAL - 5

~.S. Mail, postage prepaid
Hand-Delivered
J>vernight Mail
Facacsimile 389-9040
F

_

_v_

~S. Mail, postage prepaid
Hand-Delivered
<jYernight Mail
_
~acsimile 336-4980

~.S. Mail, postage prepaid
Hand-Delivered
OYernight Mail
~acsimile .

__

____Q~ec 11 2009 4:39PM
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Robert T. Wetb.crell, ISB No. 3011
Bradley S. Richardson, ISB No. 7008
BRASSEY. VfflTHEREI.L & CRAWFORD. LLP
203 W. Main Street
P.O. Box 1009
Boise, Idaho 83701-1009
Telephone: (208) 344-7300

Idaho

bEe i i 2009
______

______

~M

P~

BErTY J. DRESSEN
By

Deputy

Fa~e:(208)344-1077

Derek A. Pi~ ISB No. 3559
Attorney at Law
199 N. Capital Blvd. Ste. 302
Boise. Idaho 83702
Telephone: (208) 336-4144
Facsimile: (208) 336-4980
Attorneys for DefendantslCountercIaimantsI
Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRIcr
OFTBESTATEOFIDAHO,lNANDFORTHECOUNTYOFPAYETrE

XNlPE LAND COMPANY. an Idaho
corporation

Case No. CV 2008-682

Plainti.fflConntcrdefendant,
SECOND SUPPLEMENTAL
AFFIDAVIT OF ROBERT T.

VS.

RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation,

WETHERELL IN SUPPORT OF
DEFENDANTSITBIRD-PARTY

PLAINTIFFS' MOTION FOR
COSTS AND ATrORNEYS FEES
RE: POST TRIAL MOTIONS

DefendantslCounterclaimants

SECONDSUPPLEMENTALAFFIDAvrrOFROBBRTT. WE1'HEREILINSUPPORTOFDEFENDANTSlI1:IlRDPARTY PLAINTIFFS' MOTION FOR COSTS A..'lD ATTORNEYS FEES RE: posT TRIAL MOTIONS - 1

RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC, an Idaho Corporation
Third-Party Plaintiffs,
vs.
JOHN KNIPE, an individual,
Third-Party Defendant.

STATE OF IDAHO
County of Ada

)
: ss.
)

ROBERT T. WETHERELL, being first duly sworn upon oath, deposes and states as follows:
1.

That your Affiant is over the age of2l, and is competent to make this Affidavit and

does so based upon his own direct and personal knowledge.
2.

That your Affiant is one of the attorneys ofrecord for DefendantsfCounterc1aimantsl

Third-Party Plaintiffs (hereinafter ''Defendants'') and offers the following testimony based upon his
knowledge and upon the accounts, records and ledgers kept by your Affiant's law firm in the
ordinary course of business. Further, this Affidavit is made pursuant to Rules 54(d) and (e) and
59(e) of the Idaho Rules of Civil Procedure.
3.

That the costs and fees are claimed in compliance with Rule 54(d)(5) and 59(e) ofthe

Idaho Rules of Civil Procedure. Further, that your Affiant believes an award of costs and attorneys
fees to the Defendants is proper and appropriate in this case on the grounds and for the reasons that
Defendants are the prevailing party in this action pursuant to I.C §§ 12-120(3),48-608(5), 12-121
and Rule 54(d) and ( e). Specifically, Defendants successfully defended against Plaintiff' s claims for

SECOND SUPPLEMENTALAFnDAVIT OF ROBERT I WETHERELL IN SUPPORT OFDEFENDANTSn1llRDPARIT PLAINTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 2

$220,000, and prevailed upon Defendants' own claim under the Idaho Consumer Protection Act.
Defendants also successfully defended and prevailed as regards Plaintiff's post trial motions for
which they now seek additional fees and costs.
4.

That to the best of your Affiant's knowledge and belief, all the attorneys fees listed

below are associated with the post-trial motions in this matter, and were reasonably and necessarily
incurred in litigating this matter in good faith, and that none of the costs and attorneys fees were
incurred to vex, harass or annoy Plaintiff. Further, the costs and attorneys' fees were not incurred
for the purposes of increasing the Plaintiff's costs and attorneys fees in this matter. The costs and
attomeys' fees set out below are true and accurate, and are presented to the Court in compliance with
the Idaho Rules of Civil Procedure.
5.

The following is an accounting and itemization ofthe legal services performed by our

finn on behalf of Defendants regarding post-trial motions since the time of the filing of the
Supplemental Mfidavit of Roberts T. Wetherell in Support of Defendantsrrhird-Party Plaintiff's
Motion for Costs and Attomeys Fees Re: Post Trial Motions:
(RTW - Robert T. Wetherell; BSR - Bradley S. Richardson)
DATE

DESCRIPTION

HOURS

10/12/09

RTW - Prepare Supplemental Motion for
Costs and Fees and the corresponding
supporting Memorandum and Affidavit
of Counsel.

3.1

$250.00

$775.00

10/28/09

RTW - Review of Plaintiff's Opposition
to Defendants' Supplemental Motion for
Costs

.7

$250.00

$175.00

10/28/09

BSR - Legal analysis and evaluation of
Opposition to Defendant's Supplemental
Motion for Costs and Attorneys Re: Post
Trial Motions

1.3

$200.00

$260.00

RATE

AMOUNT

SECOND SUPPLEMENTALAFFIDAVITOFROBERTT. WETHERELLll'J SUPPORTOFDEFENDANTSIfHIRDPARTY PLAINTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 3

10/29/09

RTW - Conference with Associate Re:
Reply to Objection concerning
supplemental fees.

.4

$250.00

$100.00

10/29109

BSR - Legal Analysis with partner of
items to include in Reply to Objection to
post trial fees, and outline reply brief

.9

$200.00

$180.00

11/03/09

BSR - Preparation of Reply to Plaintiffs
Opposition to Defendants' Supplemental
Motion for Costs and Attorneys Fees Re:
Post Trial Motions

1.0

$200.00

$200.00

11/04/09

BSR - Continued preparation of Reply to
Plaintiff's Opposition to Defendants'
Supplemental Motion for Costs and
Attorneys Fees Re: Post Trial Motions

4.3

$200.00

$860.00

11/19109

RTW - Preparation of Notice of Hearing
on Motion for Fees on Post Trial
Motions

.1

$250.00

$25.00

11130109

RTW - Conference with Associate Re:
filing Second Supplemental Affidavit for
Costs and Fees

.3

$250.00

$75.00

11/30109

BSR - Legal analysis of filing Second
Supplemental Affidavit in support of
motion for fees on post-trial motions

.3

$200.00

$60.00

12110/09

BSR - Preparation of Second
Supplemental Affidavit in Support of
Defendants' Motion for Costs and
Attorneys Fees Re: Post Trial Potions
(2.0); analysis of interest accrued on
judgment (.4)

2.4

$200.00

$480.00

12111109

RTW - Conference with associate re:
Second Supplemental Affidavit re: Fees
and re: Motion to Amend Judgment

.3

$250.00

$75.00

12/11109

BSR - Conference with partner re:
Second Supplemental Affidavit in
Support of Defendants' Motion for Costs
and Attorneys Fees Re: Post Trial
Potions (.3); final preparation of Second
Supplemental Affidavit (1.6); legal

4.1

$200.00

$820.00

SECOND SUPPLEMENTALAFFIDAVIT OF ROBERT T. WETIffiRELLlNSUPPORTOFDEFENDANTSrrHIRDP ARTI PLAlNTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 4

analysis of rules re: amending judgments
(.3); preparation of Motion to Amend
judgment to add additional costs, fees
and interest, and the supplemental
memorandum, notice of hearing, motion
to shorten time and proposed order (1.9)
12118/09

6.

RTW - (ESTIMATED TIME)
Preparation, travel and attendance at
hearing on Motion for Supplemental
Fees and Costs

3.8

$250.00

$950.00

TOTAL:

$5,035.00

Thus, the attorneys fees incurred by your Mfiant' s firm on behalfoIDefendants since

the filing of the Supplemental Mfidavit of Robert T. Wetherell amount to $5,035.00.
7.

Your Affiant hereby incorporates the statements and infonnatiQU provided in 11 0 of

the Supplemental Affidavit of Robert T. Wetherell in Support of DefendantslThird-Plaintiff's
Motion for Costs and Attorneys Fees Re: Post-Trial Motions as if set forth herein.
8.

The purpose ofthis Affidavit is to present all additional costs and fees incurred before

the District COUl1 in this matter. As such, Defendants seek a final judgment awarding fees in the
amount of$157,377.50 ($105,107.50 for the original award, plus $47,230 under the supplemental
affidavit, plus $5,035.00 under the second supplemental affidavit) and costsof$1,930.58 ($1.876.58
as contained in the original judgment, plus $54.00 as set forth in the supplemental affidavit) for a

total costs and fees judgment in favor of Defendants againstPlaintiffin the amountof$159,308.08. '
Defendants reserve the right to supplement this affidavit and to seek all interest owed on the
judgment.
FURTHER YOURAFFIANTSAITHNAUGHT.
I T1:ris amount does not include post-judgment interest also requested on the September 30,2009, Judgment or
the $1,000 awarded to Defendants by the jury.
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DATED this

{I AdaYOfDecember, 2009.
BRASSEY, WETHERELL & CRAWFORD

BY:--Aa~~~-L..~~~_ _ __
rt T. Wetherell, of the firm

ttomeys for Defendants

CERTIFICATE OF SERVICE

tl.

( day of December, 2009, I served a true and correct
I HEREBY CERTIFY that on this _(_
copy of the foregoing upon each of the following individuals by causing the same to be delivered by
the method and to the addresses indicated below:
Mark S. Geston
Stoel Rives, LLP
101 S. Capitol Blvd., Ste. 1900
Boise, Idaho 83702

u.s. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile 389-9040

SECOND SUPPLEMENTALAFFIDAVITOFROBERTT. WETHERELLlN SUPPORTOFDEFENDANTSffHIRDPARTY PLAINTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 6

In the Supreme Court of the State of Idaho
KNIPE LAND COMPANY, an Idaho
corporation,
Plaintiff-Cross Respondent-Appellant,
v.

RICHARD A. ROBERTSON, JOHNNIE L.
ROBERTSON, husband and wife, and
ROBERTSON KENNELS, INC., an Idaho
corporation,
Defendants-Third Party Plaintiffs-Cross
Appellants-Respondents,

)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 37002-2009
Payette County Docket No. 2008-682

)
)

and

)
)
)

JOHN KNIPE, an individual,

)

Third Party Defendant-Cross
Respondent -Appellant,

'ORDER GRANTING IN PART AND
DENYING IN PART THE MOTION TO
AUGMENTTHERECORD

)
)
)

RESPONDENTS/CROSS-APPELLANTS' MOTION TO AUGMENT THE RECORD was
filed by counsel for Respondents on March 24, 2010. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Respondents' MOTION TO AUGMENT THE RECORD
be, and hereby is, GRANTED in part, and the augmentation record shall include the document
I isted below, file stamped copies of which accompanied this Motion:

1. Supplemental Affidavit of Robert T. Wetherell in Support of Defendants/Third-Party
Plaintiffs' Motion for Costs and Attorneys Fees Re: Post Trial Motions, file-stamped
October 13,2009.
IT FURTHER IS ORDERED that Respondents' MOTION TO AUGMENT THE RECORD
be, and hereby is, DENIED in part without prejudice, as to the documents listed below as they do
not bear the file stari1p of the district court as required by IAR 30(a).
1. Second Supplemental Affidavit of Robert T. Wetherell in Support of Defendants/ThirdParty Plaintiffs' Motion for Costs and Attorneys Fees Re: Post Trial Motions; and
2. Second Amended Notice of Cross-Appeal.

ORDER GRANTING IN PART AND DENYING IN PART THE MOTION TO AUGMENT THE
RECORD - Docket No. 37002-2009

1'1'
DATED this 3/ctay of March 2010.

Karel Lehrman, Chief Deputy for
Stephen W. Kenyon, Clerk

cc: Counsel of Record

ORDER GRANTING IN PART AND DENYING IN PART THE MOTION TO AUGMENT THE
- Docket No. 37002-2009

OCT 1 3
Robert T. Wetherell, ISB No. 3011
Bradley S. Richardson, ISB No. 7008
BRASSEY, WETHERELL & CRAWFORD, LLP
203 W. Main Street
P.O. Box 1009
Boise, Idaho 83701-1009
Telephone: (208) 344-7300
Facsimile: (208) 344-7077
Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

KNIPE LAND COMPANY,
Case No. CV 2008-682
Plaintiff,
vs.
RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation,
Defendants.

SUPPLEMENTAL AFFIDAVIT OF
ROBERT T. WETHERELL
IN SUPPORT OF
DEFENDANTS/THIRD-PARTY
PLAINTIFFS' MOTION FOR
COSTS AND ATTORNEYS FEES
RE: POST TRIAL MOTIONS

RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation
Third-Party Plaintiffs,
vs.
JOHN KNIPE, an individual,
Third-Party Defendant.

SUPPLEMENTAL AFFIDAVIT OF ROBERT T. WETHERELLINSUPPORTOFDEFENDANTSITHIRD-PARTY
PLAINTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 1

STATE OF IDAHO )
: ss.
)
County of Ada

ROBERT T. WETHERELL, being first duly sworn upon oath, deposes and states as follows:
1.

That your Affiant is over the age of21, and is competent to make this Affidavit and

does so based upon his own direct and personal knowledge.
2.

That your Affiant is one of the attorneys of record for Defendants/Third-Party

Plaintiffs (hereinafter "Defendants") and offers the following testimony based upon his knowledge
and upon the accounts, records and ledgers kept by your Affiant's law firm in the ordinary course
of business. Further, this Affidavit is made pursuant to Rules 54(d) and (e) and 59(e) of the Idaho
Rules of Civil Procedure.
3.

That the costs and fees are claimed in compliance with Rule 54(d)(5) and 59( e) of the

Idaho Rules of Civil Procedure. Further, that your Affiant believes an award of costs and attorneys
fees to the Defendants is proper and appropriate in this case on the grounds and for the reasons that
Defendants are the prevailing party in this action pursuant to I.e. §§ 12-120(3),48-608(5),12-121
and Rule 54(d) and (e). Specifically, Defendants successfully defended against Plaintiff s claims for
$220,000, and prevailed upon Defendants' own claim under the Idaho Consumer Protection Act.
Defendants also successfully defended and prevailed as regards Plaintiff s post trial motions for
which they now seek additional fees and costs.
4.

That to the best of your Affiant's knowledge and belief, all the costs, disbursements

and attorneys fees listed below and in any way associated with Defendants' Motion for Costs and
Attorneys Fees were reasonably and necessarily incurred in litigating this matter in good faith, and

SUPPLEMENTAL AFFIDAVIT OF ROBERTT. WETHERELL IN SUPPORT OFDEFENDANTS/THIRD-PARTY
PLAINTIFFS' MOTION FOR COSTS AND ATTORNEYS FEES RE: POST TRIAL MOTIONS - 2

that none of the costs and attorneys fees were incurred to vex, harass or annoy Plaintiff. Further, the
costs and attorneys' fees were not incurred for the purposes of increasing the Plaintiff s costs and
attorneys fees in this matter. The costs and attorneys' fees set out below are true and accurate, and
are presented to the Court in compliance with the Idaho Rules of Civil Procedure.
5.

That attached hereto as Exhibit "A" is a true and correct copy of your Affiant's firm's

statement of account for this matter, as created in the normal and ordinary course of business. This
statement reflects the legal services and costs performed or incurred by our firm on behalf of
Defendants in responding to Plaintiffs post trial motions. Included in this bill is $2,040 expended
in presenting Defendants' request for equitable reliefpursuant to the Idaho Consumer Protecti on Act.
6.

The following is a summary of the costs and attorneys fees incurred by our finn on

behalf of Defendants:

A.

COSTS ALLOWED AS A MATTER OF RIGHT UNDER I.R.C.P. 54(d)(l )(C)
•

Filing fees: None

•

Deposition transcripts and/or copies: None

Total Costs as a Matter of Right (by firm on behalf of Defendants): $00.00

B.

DISCRETIONARY COSTS ALLOWED UNDER I.R.C.P. 54(d)(1)(D)
•

Round-trip Travel to Payette for hearing on post trial motions:
-travel to Payette on August 21, 2009 - hearing on post trial motions
108 miles @ 0.50 = $54.00

Total discretionary costs claimed: $54.00
C.

ATTORNEY FEES
Attorneys fees incurred by my firm on behalf of Defendants amount to $47,235.00.

TOTAL

~OSTS

& FEES CLAIMED: $ 47,289.00

SUPPLEMENTAL AFFIDAVIT OF ROBERTT. WETHERELL IN SUPPORT OF DEFENDANTS/THIRD-P ARTY
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7.

The attorneys fees in the amount of$47,235.00 incurred by my firm were incurred

in defending this matter and in pursuing the claims of the Defendants. The work on this case by my
finn was perfonned primarily by me and my associate Bradley S. Richardson.
8.

My rate for trial work in contested real estate cases such as the present one is $250.00

per hour. My associate bills $200.00 an hour for these matters.
9.

Time ~ecords were kept by entering the time into a computer from which the billing

statements were generated. Exhibit "A" identifies the attorney who perfonned the service, sets forth
the date the service was perfonned, provides a description of the services rendered, itemizes the
amount oftime needed to perfonn the service, sets forth the hourly rate charged for the service, and
computes the fee charged for the service. These charges are consistent with the fees charged by other
attorneys in this area of law with comparable experience and skill.
10.

Your Affiant has reviewed the provisions ofRule 54(e)(3) ofthe Idaho Rules of Civil

Procedure, which provides a list of criteria to be utilized by the Court in determining reasonable
attorneys fees. In evaluating the reasonableness ofthe fees charged herein, your Affiant would advise
the Court as follows:
(a)

Time and Labor Involved: My firm keeps track of the time spent on cases

by each individual attorney and/or paralegal. I have reviewed the billing sheets generated from this
case and believe the time and labor reported were reasonably and necessarily incurred to provide a
proper defense and representation in this matter.
(b)

Novelty and Difficulty: While I would not classify this case as particularly

novel or difficult to the extent it involves a broker's claim for commission, I do believe the case
became more complex in that it invoked several licensing laws and consumer issues that added a
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greater degree of difficulty and novelty to the case. That being said, we worked to keep the case
focused on its major issues in order to streamline the time, costs and fees incurred. The post trial
motions and briefing were extensive with Plaintiff s generation of over 108 pages of argument and
legal authority in addition to supporting documents and affidavits.
(c)

Skill, Experience and Ability: I acted as the lead attorney in this matter. I

am an NY rated attorney and have been practicing for more than 25 years almost exclusively in the
area of civil litigation, including numerous jury trials. I feel I am qualified to act as trial counsel in
civil litigation matters based upon my background and experience.
Associate Bradley S. Richardson j oined our finn in July of2006. Prior to that time,
Mr. Richardson worked for another large law finn in the Boise area. Mr. Richardson graduated from
the University ofIdaho College of Law. During law school, Mr. Richardson was an extern for the
Honorable Judges Larry Boyle and Carl Kerrick. During the time he has been with our finn, Mr.
Richardson has worked on many ofmy cases and has been responsible for many pre-trial matters and
trial support. I believe Mr. Richardson is qualified to act as counsel in these matters based upon his
background, experience and ability. Associate Joyce A. Hemmer is of like experience.
(d)

Prevailing Charges: The rates charged in this case are standard, customary

and comparable to other amounts charged for trial work for private clients. As such, I believe that
our charges in this case are consistent with, or lower than, the fees charged by other attorneys in the
area with comparable experience. In doing so, I would note the recent Supreme Court case of Bates

v. Seldin, 146 Idaho 772, 203 P.3d 702 (2009). In that case, the Idaho Supreme Court recognized
the District Court's finding in another real estate case that trial work in the Boise area ranges from
$250.00 an hour to $400.00 an hour. See id. at 777, 203 P.3d at 707.
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(e)

Fee: The fee arrangement among Defendants, Mr. Pica, and our law firm

provides for hourly billings consistent with the rates set forth in Exhibit "A."
(f)

Time Limitations: The time limitations imposed were consistent with post

trial work. However, Plaintiffs filings were extensive and sought this court's review ofthe entire
record, not simply claimed discrete errors. Defendant had to respond to each allegations, even
allegations of error upon which Plaintiff prevailed.
(g)

Amount Involved & Results Obtained: In its Complaint, Plaintiffdemanded

$17,500 under the 2005 employment contract and $202,500 under the 2007 employment contract
for a total of$220,000. Defendants offered to settle the case for $75,000 in new money, plus allow
Plaintiff to keep $22,500 already in its possession for a total offer prior to trial of $97,500.00.
Plaintiff subsequently demanded $275,000 to resolve the matter. A $200,000 offer to settle was
communicated the day before trial. At trial, Defendants received a complete defense verdict on these
claims and Plaintiff was awarded nothing. Defendants also were awarded the nominal amount
requested of $1,000 on their claim under the Idaho Consumer Protection Act. Defendant prevailed,
as a whole, on the post rial motion and the Court upheld the jury verdict and award to Defendant as
the prevailing.
(h)

Undesirability of Case: I do not know of any undesirable feature ofthe case.

(i)

Professional Relationship: I did not have any relationship with the

Defendants prior to this lawsuit, but have had an ongoing professional relationship with counsel
Derek Pica.
0)

Award in Similar Cases: Attorney fee awards in cases of this kind generally

exceed the fees claimed herin.
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(k)

Computer-Assisted Research: pur fiffil utilizes, and did utilize in this case,

computer-assisted research. The cost of computer research is not inexpensive, but we often view this
cost as a part of doing business and did not pass this cost on to the client. As such, we have not
requested reimbursement for this cost. I believe computer assisted research is appropriate to
maximize an attorney's time and minimize the fees charged to the client.
(1)

Other Factors: Defendants have already been deteffilined to be the prevailing

party in this action and prevailed on the post trial motions as regards the jury verdict and award
herein. It would be in the best interest of justice to award these fees for prevailing on the post trial
motions. Often, post trial fees far exceed fees incurred in trying a four day case.
11.

Based upon the foregoing, Defendants claim an additional $54.00 in costs and

$47,235.00 in attorneys fees for the costs and services rendered bymy fiffil. These fees and costs are
separate, distinct and in addition to those incurred by co-counsel Derek Pica on behalf of Defendants
which are not claimed herein. I believe the amounts to be reasonably and necessarily incurred in this
case by my fiffil. It would be in the best interest of justice to award these attorney fees and costs.
12.

Your Affiant reserved the right to supplement the original affidavit in this action with

additional costs and fees pending the resolution of the post-trial motions. The purpose of this
affidavit is to present all fees incurred before the District Court. Defendants seek a final judgment
awarding fees in the amount of$152,342.50 ($105,107.50 plus $47,235.00) and costs of$I,930.58
($1,876.58 plus $54.00) for a total judgment in favor of Defendants against Plaintiff in the amount
of$154,273.08.
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FURTHER YOUR AFFIANT SAlTH NAUGHT.
Dated this

~ay of October, 2009.
BRASSEY, WETHERELL & CRAWFORD

By

~.~~'~~~~~~~----------

/

ttorneys for Defendants/Third Party Plaintiffs

/
SUBSCRIBED AND SWORN to before me

thiS~~y of October, 2009.

~~

TARY PUBLIC FOR IDAHO
Residing at ~ • _
Commission expires: 5- ~ - J c.f

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this .buay of October, 2009, I served a tnie and correct
copy of the foregoing upon each of the following individuals by causing the same to be delivered by
the method and to the addresses indicated below:
Mark S. Geston
Stoel Rives, LLP
101 S. Capitol Blvd., Ste. 1900
Boise, Idaho 83702

~S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile 389-9040
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LAW OFFICE

BRASSEY, WETHERELL & eRAWFORD, LLP
Tax I.D. # 84-1370958

STATEMENT OF ACCOUNT

October 9,2009
Robertson Kennels, Inc.
8719 Little Willow Raod
Payette, 1083661

RE:

Charges Through:

10/9/09

Invoice #:

DRAFT

Knipe v. Robertson et al.

TOTAL AMOUNT OF THIS BILL

$47,289.00

PLEASE PAY TOTAL DUE -ITEMIZA TlON FOLLOWS

203 West Main Street, P. O. Box )009, Boise, ID 8370)-1009 - (208) 344-7300

Page
2
Invoice #: DRAFT
File #:
3035-001

October 9,2009
PROFESSIONAL SERVICES

6/27/09

6/29/09

RATE AMOUNT

RTW Receipt and review e-mail re: jury research.

0.10

$250.00

25.00

RTW Receipt and review e-mail from Perkins re:
Cameron testimony.

0.10

$250.00

25.00

RTW Receipt and review e-mail with executed Exhibit 26
as requested.

0.10

$250.00

25.00

RTW Telephone conference with Pica regarding
additional claims under Consumer Protection Act
and appeal issues.

0.60

$250.00

150.00

RTW Review cases cited under Consumer Protection Act.

0.90

$250.00

225.00

RTW Review Rule 54(b) and method for entering
Judgment in light of consumer protection claims
(.8); telephone conference with Pica re: fees and
how to split tasks (.4); review code sections on
constructive trusts and other equitable relief under
Consumer Protection Act (1.1); review contract and
Section 12-120(3) (.6); review case law and
Plaintiffs pleadings re: fees (.8).

3.70

$250.00

925.00

RTW Telephone conference with Pica re: Consumer
Protection Act claim and review timelines and
post-verdict issue.

1.60

$250.00

400.00

4.20

$200.00

840.00

RTW Receipt and review Notice of Intent to Contact
Jurors and review rule on juror misconduct.

0.50

$250.00

125.00

RTW Telephone conference with Pica re: jury contact.

0.20

$250.00

50.00

3.90

$200.00

780.00

BSR

6/30/09

HOURS

DESCRIPTION

DATE

BSR

Legal analysis and evaluation of case authorities reo
seeking attorney's fees and prevailing party
analysis under the Idaho Consumer Protection Act
(2.9) and of obtaining punitive damages under the
Act (1.2); and preparation of correspondence to Mr.
Pica reo employment contracts (.1);

Research and legal analysis of Idaho case
authorities reo enforceability of attorney's fees
clause, reo proving reasonable fees, and reo
prevailing party analysis under commercial
BRASSEY, WETHERELL & eRAWFORD, LLP
o. Box 1009, Boise, ID 83701-1009 - (208) 344-7300

203 West Main Street, P.

Tax I.D. # 84-1370958
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transaction statute (3.6); outline issues for motion
for attomey's fees (.3).
BSR

7/1/09

Research and legal analysis of Idaho case
authorities reo restitution (1.6) and constructive
trusts (1.3) in preparation to draft post-trial motion
for equitable remedies.

2.90

$200.00

580.00

RTW Conference with Pica and Brad re: fees and
previous filings.

0.40

$250.00

100.00

RTW Conference with Brad re: outline of fee request and
arguments.

0.90

$250.00

225.00

7/2/09

BSR

Legal analysis and evaluation of procedural rule reo
entry of judgment and motion for costs (.2);
research and legal analysis of Idaho procedural
rules and case authorities reo additur and grounds
for increasing verdict (2.1).

2.30

$200.00

460.00

716109

RTW Review verdict (.1); telephone conference with Pica
re: verdict and possible additur (.3); review rule on
auditor V. cause under Consumer Protection Act
(2.4); receipt and review Objection to Proposed
Judgment and review rule (.8).

3.60

$250.00

900.00

BSR

Preparation of Defendants Motion for Costs and
Attorney's Fees (.3); preparation of Affidavit of
Robert Wetherell in support of motion for costs and
fees (2.9).

3.20

$200.00

640.00

BSR

Review and analysis of Plaintiffs Objection to the
proposed form of judgment (.1); telephone
conference with co-counsel reo attorneys fees and
costs (.3); preparation of correspondence to
co-counsel reo proposed judgment and Plaintiffs
objection (.1).

0.50

$200.00

100.00

BSR

Preparation of Memorandum in Support of Motion
for Costs and Attorneys Fees, including preparation
of sections reo introduction, pertinent facts,
commercial transactions, prevailing party analysis,
and fees under the Idaho Consumer Protection Act.

5.80

$200.00 1,160.00

RTW Review Pica fees for form and direct necessary
Affidavit (.4); additional review of memo to date and
dictate arguments and additions as regards actual
trial exhibits, testimony and argument of counsel at
trial (4.4).

4.80

$250.00 1,200.00

717109

7/8/09

BRASSEY, WETHERELL & eRAWFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, 10 83701-1009 - (208) 344-7300
Tax 1.0. # 84-1370958
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BSR

7/9/09

7/10/09

7/11/09

3.90

$200.00

RTW Review research and draft memo to date (3.2);
conference with Brad re: additional research and
arguments (.6); dictate additional portions of
memorandum (104); review cases cited for
arguments (2.2).

7040

$250.00 1,850.00

BSR

3.00

$200.00

RTW Finalize costs and fee filing and execute Affidavit
(1.7); finalize and proofread all filings (4.2).

5.90

$250.00 1,475.00

BSR

4040

$200.00

880.00

3.70

$250.00

925.00

1.20

$200.00

240.00

RTW Review final of all pleadings and file.

3040

$250.00

850.00

BSR

7.70

$200.00 1,540.00

Research and legal analysis of Idaho case
authorities and statute reo obtaining prejudgment
interest (A); continued preparation of Memorandum
in Support of Motion for Equitable Relief, including
preparation of sections reo punitive damages and
prejudgment interest (2.6).

Legal analysis and evaluation of costs, fees,
invoices and expenses incurred (1.0); continued
preparation of Affidavit of Robert Wetherell (1.6);
preparation of Affidavit of Derek Pica in Support of
Motion for Costs and Attorneys Fees (1.8).

RTW Review exhibits for use in motion and outline
additions to memorandum.
BSR

7/13/09

Preparation of Motion for Equitable Relief under the
Idaho Consumer Protection Act (.3); preparation of
Memorandum in Support of Motion for Equitable
Relief, including preparation of sections reo
introduction, constructive trusts, restitution and
injunctive relief (3.6).

Continued preparation of Affidavit of Derek Pica in
Support of Motion for Costs and Attorneys Fees.

Continued preparation and revision of the
Memorandum in Support of Motion for Equitable
Relief reo prejudgment interest, punitive damage
evidence, injunction relief and restitution (404);
continued preparation and revision of Memorandum
in Support of Motion for Costs and Fees reo
prevailing party case explanations (2.8); preparation
of correspondence to co-counsel Derek Pica reo
draft briefing (.1); review and preparation of exhibits
to include with Motions and Affidavits (A).

BRASSEY, WETHERELL & eRA WFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, lD 83701-1009 - (208) 344-7300
Tax J.D. # 84-1370958
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7/17/09

RTW Receipt and review e-mail re: repository (.1);
telephone conference with Pica re: status and Pica
role - agree despite work and conferences, he will
not bill time (.3).
.

OAO

$250.00

100.00

0.10

$200.00

20.00

RTW Review Plaintiff's Memorandum in Support of
Post-Trial Relief and outline arguments in response
(4.1); conference with Brad re: response to
Post-Trial Relief requested by Plaintiff (1.1);
conference with Joyce re: research on JNOV and
new trial standards research (.6).

5.80

$250.00 1,450.00

BSR

Review, analysis and evaluation of Plaintiff's
Memorandum in support of motions to amend
judgment, new trial and JNOV.

1.10

$200.00

BSR

Continued review and analysis of Plaintiff's
Memorandum in support of Motions to amend
judgment, new trial and judgment notwithstanding
the verdict (3.8); research and analysis of
procedural rules raised in Plaintiff's motion (.5);
review and analysis of Plaintiff's proposed jury
instructions and notes of its objections at trial (.8);
research and analysis of Idaho case authorities reo
jury instructions on interpretation of contract, parol
evidence, objections to jury instructions, and waiver
(2.4).

7.50

$200.00 1,500.00

JAH

Review Motion to Amend Judgment, For New Trial
and JNOV; research legal standards and
application of said standards in preparation for
drafting response; draft portion of response
memorandum.

6.60

$200.00 1,320.00

RTW Review research and argument to date and direct
additional research and argument (2.7); telephone
conference with Pica re: report to Client (.1).

2.80

$250.00

700.00

BSR

3.30

$200.00

660.00

BSR

7/20/09

7/21/09

7/22/09

Review recent court filings in court repository reo
motions for costslfees and equitable relief.

Review and legal analysis of associate's research
reo standards for new trials and judgments
notwithstanding the verdict, and conduct additional
research reo the same (1.8); analysis and evaluation
of Mr. Knipe's deposition and trial testimony reo
commissions (.6); research and legal analysis of
case authorities reo work product and privilege
regarding fact witness testimony (.9).
BRASSEY, WETHERELL & eRAWFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, ID 83701-1009 - (208) 344-7300
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7/29/09

RTW Receipt and review e-mail from counsel for Plaintiff
re: opposition (.2); forward to lawyers with
comments (.1); telephone conference with Pica re:
e-mail and pleadings (.4).

0.70

$250.00

175.00

7/30109

BSR

Continued research and analysis of Idaho case
authorities reo disclosure requirements for fact
witnesses (.8), admissibility of real estate
regulations (.6), and intent requirements'under the
Idaho Consumer Protection Act (1.1), as raised in
Plaintiffs motion for new trial.

2.50

$200.00

500.00

BSR

Review, analysis and evaluation of Plaintiffs
Memorandum in Opposition to Defendants' Motion
for Costs and Attorneys Fees in preparation to draft
reply.

2.20

$200.00

440.00

4.90

$250.00 1,225.00

7/31/09

RTW Receipt and review Memorandum in Opposition to
Motion for Costs and Fees (.7); review Petition and
calculate fees as objected to (.4);review rule and
cases cited by Plaintiff (3.4); conference with Brad
re: response (.4).

8/3/09

BSR

Preparation of Response to Plaintiffs Motion to
Amend Judgment, for New Trial, and Judgment
Notwithstanding the Verdict, including preparation
of sections reo no new trial based on parol
evidence, ambiguity in contractual terms, waiver,
disclosure of lay witness, Idaho consumer
protection act, and licenses statutes.

6.90

$200.00 1,380.00

8/4/09

BSR

Research and analysis of additional case
authorities reo standards for new trials based upon
insufficient evidence (1.4); continued preparation of
Response to Plaintiffs Motion to Amend Judgment,
For New Trial, and Judgment Notwithstanding the
Verdict, including preparation of sections reo
sufficient evidence to sustain jury verdict (3.0) and
reo judgment notwithstanding the verdict (1.9).,

6.30

$200.00 1,260.00

8/5/09

BSR

Research and analysis of notice requirements for
punitive damages, as raised by Plaintiff (1.1);
continued preparation of Response to Plaintiffs
Motion to Amend Judgment, New Trial and JNOV,
including preparation of sections reo finality of
jUdgment, election of remedies and notice for
punitive damages (3.0) and reo pertinent facts and
history and introduction (1.8); research and analysis

6.50

$200.00 1,300.00

BRASSEY, WETHERELL & eRAWFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, ID 8370)-1009 - (208) 344-7300
Tax J.D. # 84-1370958
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of standards for reasonable attorneys fees, as
raised by Plaintiff (.6).

8/6/09

BSR

Preparation of Reply to Plaintiff's Memorandum in
Opposition to Motion for Costs and Attorneys Fees.

6.30

$200.00 1,260.00

8/7/09

BSR

Continued preparation of Response to Plaintiff's
Motion to Amend Judgment, for New Trial, and
Judgment Notwithstanding the Verdict, including
further preparation and revision of sections reo
pertinent facts, remedies under the consumer
protection act, new trial, and JNOV.

5.S0

$200.00 1,100.00

BSR

Continued preparation of Defendant's Reply
regarding Motion for Costs and Attorneys Fees,
including preparation of sections reo introduction,
billing entries, and reasonableness of pretrial
activities.

1.90

$200.00

380.00

8/10/09

RTW Review cases and Memorandum in Opposition to
Plaintiff's Post-Trial Relief (6.4); dictate additions to
Memorandum in Opposition re: arguments, exhibits
and evidence attrial (1 .4).

7.80

$2S0.00 1,9S0.00

8/11/09

RTW Review trial notes for specific arguments for
response Plaintiff's Request for Post-Trial Relief
and exhibits actually admitted into evidence.

4.S0

$2S0.00 1, 12S.00

8/12/09

BSR

Continued revisions and preparation of Response
to Motion to Amend Judgment, New Trial and
Judgment Notwithstanding the Verdict, including
further preparation of sections reo key facts support
verdict and contractual interpretation by the parties.

1.70

$200.00'

8/13/09

RTW Receipt and review Reply to Opposition to
Equitable Relief and review new arguments made
(3.9); conference with Brad re: status of briefing and
arguments (.6); telephone conference with Pica re:
costs, fees and requested relief (.4); telephone
conference with Pica re: new filings and update to
client (.3).

S.20

$2S0.00 1,300.00

BSR

2.S0

$200.00

Continued research and analysis of case authorities
reo prevailing parties and consideration of
settlement demands (.9); continued preparation and
revisions of Reply to Plaintiff's opposition to costs
and attorneys' fees (1.6).

BRASSEY, WETHERELL & eRAWFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, ID 83701-1009 - (208) 344-7300
Tax J.D. # 84-1370958
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RTW Final review of Plaintiff's Memorandum and finalize
responsive pleading (3.8); review new case on
offers and attorney fees (.8); receipt and review
e-mail re: deadlines (.1).

4.70

$250.00 1,175.00

BSR

Continued preparation of Reply to Motion to Costs
and Fees reo inadmissible evidence proffered by
Plaintiff (.5) and to Response to Motion to Amend
the Judgment, New Trial, and Judgment
Notwithstanding the Verdict reo case summary (.3).

0.80

$200.00

160.00

8/17/09

BSR

Legal analysis and evaluation of Plaintiff's
Opposition to Motion for Equitable Relief and of the
corresponding exhibits and trial transcripts(1.6);
preparation of Reply to Plaintiff's Opposition to
Motion for Equitable Relief (3.2).

4.80

$200.00

960.00

8/18/09

RTW Review filings and make necessary additions.

2.40

$250.00

600.00

Continued preparation of Reply to motion for
equitable relief, including preparation of sections reo
introduction, damages under the act and
prejudgment interest.

1.70

$200.00

340.00

RTW Review all filings for final draft and direct corrections
(2.3); continued review of all filings, notes and
exhibits, together with case law, in preparation for
hearing on post-trial motions (5.4).

7.70

$250.00 1,925.00

Final review and preparation of Reply to Plaintiff's
Opposition to Motion for Equitable Relief.

1.00

$200.00

200.00

RTW Review Plaintiff's supplemental filings and rule on
Motion to Strike.

1.70

$250.00

425.00

Legal analysis and evaluation of Plaintiff's reply
briefs reo new trial and attorneys fees (.8); legal
analysis and evaluation of moving to strike untimely
affidavit (.2).

1.00

$200.00

200.00

RTW Travel to Payette for hearing (1.5); meet with clients
re: hearing (.4); participate in hearing and
conference with Clients re: status and "deadbeat"
comments re: clients and arguments of counsel for
Plaintiff (1.9); receipt and review e-mail with
proposed settlement (.2); telephone conference
with life insurance agent re: possible settlement

4.70

$250.00 1,175.00

8/14/09

BSR

8/19/09

BSR

8/20/09

BSR

8/21/09

BRASSEY, WETHERELL & eRAWFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, ID 83701-1009 - (208) 344-7300
Tax J.D. # 84-1370958
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(.3); telephone conference with Pica re: possible
settlement (.4).
Research and anatysis of case authorities reo
striking untimely affidavits for new trial (.4);
continued preparation of memorandum in support of
motion to strike (.3).

0.70

$200.00

140.00

9/18/09

RTW Receipt and review Order on Post-Trial Motions and
conference with Pica (.9); draft Judgment and direct
forwarding to Court (.4); review rule and timelines
(.3).

1.60

$250.00

400.00

9/29/09

RTW Telephone conference with Pica and response to
Plaintiff's offer to settle.

0.40

$250.00

100.00

9/30/09

BSR

Legal analysis with partner of issues to address
with jurors in post-trial contact (.3); review and
analysis of juror names and contact information in
preparation to contact them (.2).

0.50

$200.00

100.00

10/1/09

RTW Receipt and review appeal and review rule and
direct research (.7); telephone conference with Pica
re: appeal (.3); receipt and review e-mail from
counsel for Plaintiff re: bond (.1); telephone
conference with Pica confirming bond requirement,
counteroffer and respond to e-mail (.4); review rule
and cots of bond (.4).

1.90

$250.00

475.00

BSR

10/5/09

BSR

Legal research and analysis of Idaho appellate
rules and corresponding cases reo ripeness of
appeal in light of additional costs and fees, and reo
raising additional issues in briefing versus filing
cross-appeal.

2.40

$200.00

480.00

BSR

Legal analysis and evaluation with partner of issues
to address in cross-appeal and reo ascertaining
items needed to settle the appellate record.

0.50

$200.00

100.00

TOTAL PROFESSIONAL SERVICES RENDERED

212.40

BRASSEY. WETHERELL & eRAWFORD. LLP
203 West Main Street, P. O. Box 1009, Boise, ID 83701-1009 - (208) 344-7300
Tax I.D. # 84-1370958
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TIMEKEEPER SUMMARY
TIMEKEEPER

HOURS

RATE

TOTAL

95.10

$250.00

$23,775.00

Robert T. Wetherell

Senior Partner

Bradley S. Richardson

Associate

110.70

$200.00

$22,140.00

Joyce A. Hemmer

Associate

6.60

$200.00

$1,320.00

COSTS - thru 10 /9/09

9/4/09

Description

Payee (if applicable)

Travel to Payette 8/21/09 for
hearing on Post-Trial Motions 108 @ 0.50

Robert T. Wetherell

TOTAL COSTS
TOTAL FEES AND COSTS
(Please pay this amount)

BRASSEY, WETHERELL & eRA WFORD, LLP
203 West Main Street, P. O. Box 1009, Boise, ID 83701-1009 - (208) 344-7300
Tax I.D. # 84-1370958

54.00

$54.00
$47,289.00

In the Supreme Court of the State of Idaho

KNIPE LAND COMPANY, an Idaho
corporation,
Plaintiff-Cross Respondent-Appellant,
v.
RICHARD A. ROBERTSON, JOHNNIE L.
ROBERTSON, husband and wife, and
ROBERTSON KENNELS, INC., an Idaho
corporation,
Defendants-Third Party Plaintiffs-Cross
Appell ants-Respondents,
and
JOHN KNIPE, an individual,
Third Party Defendant-Cross
Respondent -Appellant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENTTHERECORD
Supreme Court Docket No. 37002-2009
Payette County Docket No. 2008-682

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT
THEREOF was filed by counsel for Appellants on March 3, 2010.

Therefore, good cause

appeanng,
IT HEREBY IS ORDERED that Appellants' MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED and the augmentation record shall include the documents listed below,
file stamped copies of which accompanied this Motion:
1. Order on Motion to Amend and Motion for Post-Trial Attorney Fees, file-stamped
January 21, 2010; and
2. Amended Judgment, file-stamped February 4,2010.

DATED this .......!.....lL-

of March 2010.

F or the Supreme Court

Stephen W. Kenyon, Clerk

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 37002-2009

JAN 212010

. __ ._---A.M

P.M.

TC- ,;;
=_~ J. DRE86EN

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF PAYETTE

)
KNIPE LAND COMPANY, an Idaho Corporation, )
)
)
Plaintiff,
)
)
vs.
)
)
RICHARD A. ROBERTSON and JOHNNIE L.
ROBERTSON, husband and wife; and
)
ROBERTSON KENNELS, INC., an Idaho
)
)
Corporation,
)
Defendants.
)

RICHARD A. ROBERTSON and JOHNNIE L.
ROBERTSON, husband and wife; and
ROBERTSON KENNELS, INC., an Idaho
Corporation,
Third Party Plaintiffs,
vs.
JOHN KNIPE, an individual,
Third Party Defendant.

ORDER ON MOTIONS

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV -2008-682

ORDER ON MOTION TO
AMEND AND MOTION FOR
POST-TRIAL ATTORNEY FEES

Appearances: Mark Geston for Plaintiff
Robert Wetherell for Defendants

The factual history of this case has been set forth at length in prior orders issued by this
Court. Those facts will therefore not be fully repeated here, but are hereby incorporated by
reference.
On September 17,2009, this Court issued an Order on Post-Trial Motions. Therein, the
Court granted a stipulated request to amend the judgment, denied the plaintiff s post-trial
motions challenging the verdict, and denied Defendants' post-trial motion to increase, or add to,
the damages awarded by the jury. The Court also determined that the Defendants were the
prevailing party and awarded their attorney fees in the amount of $1 05,107.50.
On December 18, 2009, the Court heard argument on two additional motions:

the

Plaintiffs motion to amend the judgment, and the Defendants' motion for cost and fees incurred
in litigating the post-trial motions referenced in the Court's September 17, 2009 Order. The
Court will rule on the pending motions as follows.
I.

Plaintiffs Motion to Amend Judgment.

After issuing the aforementioned Order on Post-Trial Motions, the Court entered
Judgment on September 30, 2009. PlaintifflThird Party Defendants filed a "Motion to Amend
Judgment" on December 16, 2009.
timeliness.

Defendants' objected to said motion on grounds of

I.R.C.P. 59(e) requires that a motion to amend ajudgrnent be made within 14 days

of entry of judgment. The pending motion is clearly untimely. PlaintifflThird Party Defendants
also characterize the motion as a Rule 60(b)(l) and 60(b)(2) motion.

However, those rules are

not a substitute for a timely motion to amend. Hoopes v. Bagley, 117 Idaho 1091, 793 P.2d 1263
2
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(Ct. App. 1990).

Nor have Plaintiff/Third Party Defendants made a cogent showing of good

cause, or unique and compelling circumstances under Rule 60(b).

The Plaintiffs Motion to

Amend the Judgment is denied.
II.

Defendants' Motion for Fees and Cost.

Defendants seek no additional costs as a matter of right, thus none will be ordered.
Defendants seek $54 in discretionary costs for travel to court. This discretionary cost request
will be disallowed as the same is merely an ordinary and incidental cost of a law practice.
Defendants support their request for an additional $52,810.00 in attorney fees with
affidavits and billing statements detailing over 235 hours of legal work billed in reference to the
post-trial motions.

Plaintiffs counter that the amount claimed is excessive. A prevailing party

is entitled to only a reasonable attorney fee. I.C. § 12-120(3). This amount may be more or less
than the sum which the prevailing party is obligated to pay its attorney under their agreement
Nalen v. Jenkins, 114 Idaho 973, 763 P.2d 1081 (Ct. App. 1988). What constitutes a
"reasonable" fee is a discretionary determination for the trial court, to be guided by the criteria of
I.R.C.P.54(e)(3. Kelly v. Hodges, 119 Idaho 872, 811 P.2d 48 (Ct. App. 1991).

The factors

the Court must consider are:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

The time and labor involved
the novelty and difficulty of the questions
the skill requisite to perform the service and the experience of the attorney
the prevailing charges for the type of work
whether the fee is contingent or fixed
the time limitations imposed by the client or the circumstances of the case
the amount involved and results obtained
the undesirability of the case
the nature and length of the professional relationship with client
awards in similar cases
the reasonable cost of automated legal research, if the court finds it was reasonably
necessary in preparing a party's case
3
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12.

any other factor.

The time and labor actually expended by an attorney is to be considered, but it is also to
be evaluated under a standard of reasonableness. "A court is permitted to examine the
reasonableness of the time and labor expended by the attorney under I.R.C.P. 54(e)(3)(A) and
need not blindly accept the figures advanced by the attorney .... An attorney cannot 'spend' his
time extravagantly and expect to be compensated by the party who loses at trial." Craft Wall of
Idaho, Inc. v. Stonebraker, 108 Idaho 704, 701 P.2d 326 (Ct. App. 1985). Hence, a court may
disallow fees that were unnecessarily and unreasonably incurred.
The Court notes the billings submitted indicate that the attorney hours were
predominantly incurred in three categories: successfully defending the jury verdict from
Plaintiffs post-trial motions, bringing Defendants' own unsuccessful post-trial motions, and
pursuing the attorney fee award itself. None of these areas are novel, difficult, or complex. Nor
do they require any particularized or special skills or experience. In addition, the Court is
mindful of the significant amount of attorneys fees already awarded in the matter and that
defendant's post-trial motions involved overlapping issues in common with pre-trial preparation
and argument, as opposed to completely new or different issues.
Having considered the factors set forth in I.R.C.P. 54(e)(3) and based upon the foregoing
considerations, the Court finds that an award in the amount requested of $52,810.00 for posttrial litigation would be excessive. Therefore, attorney fees in the amount of$33,375.00 will be
awarded to Defendant/Third Party Plaintiffs upon their request for post-trial attorney fees.
Plaintiffs/Third Party Defendants' Motion to Amend Judgment is granted, with said
parties being awarded total attorney fees in the amount of $138,482.50, costs in the amount of
4
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$1,876.58, $1,000 previously awarded by the jury, and interest in the amount of$1,198.08, for a
total amended judgment of $142,557.16.
IT IS SO ORDERED.
DATED this

g.\

~

day of January, 2010.

~L~

Susan E. Wiebe
District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was forwarded to
the following persons on this
day of January, 2010:

-:2.J-

Mark S. Geston
STOEL RIVES LLP
101 S. Capitol Blvd, Ste. 1900
Boise, ID 83702

Robert T. Wetherell
BRASSEY, WETHERELL & CRAWFORD, LLP
203 W. Main Street
Boise,ID 83701

Derek Pica
199 N. Capitol Blvd, Ste. 302
Boise,ID 83702

D~
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Robert T. Wetherell, ISB No. 301]
BRASSEY, WETHERELL & eRA WFORD, LLP
203 W. Main Street
P.O. Box 1009
Boise, Idaho 8370 ]-] 009
Telephone: (208) 344-7300
Facsimile: (208) 344-7077

FEB 0 \6010

P.M.

BETTY J. ORESSEN

RECEIVED

FEB - 5 2010

Attorneys for Defendants

STOELRIVES
IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRJCT
OF THE STATE OF IDAHO, IN AND FOR THE'COUNTY OF PAYETTE

KNIPE LAND COMPANY,
Case No. CV 2008-682
Plaintiff,
vs.

AMENDED JUDGMENT
RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation,
Defendants.
RICHARD A. ROBERTSON and
JOHNNIE L. ROBERTSON, husband
and wife; and ROBERTSON KENNELS,
INC., an Idaho Corporation
Third -Party Plaintiffs,
vs .
JOHN KNIPE, an individual,
Third-Party Defendant.

AMENDED JUDGMENT - I

,

'

The Judgment previously entered by this Comi is amended to include additional fees and
costs,
IT IS HEREBY ORDERED that Judgment is entered in favor of RICHARD A. ROBERTSON and JOHNNIE L. ROBERTSON, husband and wife; and ROBERTSON KENNELS, INC., an
Idaho Corporation, and against KNJPE LAND COMPANY and JOHN KNIPE in the total amount
of$141,557.16.
DATED

fu'

thi~ daYOf.Jttl'l~~~10.
SUSAN E. WtEBli
District Judge

CLERK'S CERTIFICATE OF SERVICE

'RbnA@.rt-\

I HEREBY CERTIFY that on thisajtb dayoHttl'ltltlry, 2t) 10, I served a true and correct copy
ofthe foregoing upon each ofthe following individuals by causing the same to be delivered by the
method and to the addresses indicated below:
Mark S. Geston
Stoel Rives, LLP
101 S. Capitol Blvd., Ste. 1900
Boise, Idaho 83702

./

U.S. Mail, postage prepaid
Hand-Delivered
Ovemight Mail
Facsimile 389-9040

Derek A. Pica
Attomey at Law
199 N. Capital Blvd, Ste. 302
Boise, Idaho 83702

./

U.S. Mail, postage prepaid
Hand-Delivered
Ovemight Mail
Facsimile

Robeli T. Wetherell
Bradley S. Richardson
Brassey, Wetherell & Crawford
203 W. Main Street
P.O. Box 1009
Boise, Idaho 8370 I-I 009

I

U.S. Mail, postage prepaid
Hand-Delivered
Ovemight Mail
Facsimile

~l.t~
AMENDED JUDGMENT - 2

Clerk

